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CURRENT TOPICS 


The New Parliament 


THE battle is over. Barring a great upheaval we shall 
have a Conservative Government for the next four or five 
years. The Conservative Party in their manifesto proposed 
several reforms including the laws relating to betting and 
gaming and to clubs and licensing. In addition they intend 
to review the system of criminal justice when the Streatfeild 
Committee have reported and to undertake penal reform 
which will lead offenders to abandon a life of crime. This 
last proposal seems to us to be another example of the triumph 
of hope over experience. They also will consider a scheme 
for compensating the victims of violent crime who suffer 
personal injuries. We are pleased to see that the Legal Aid 
and Advice Act will be extended to the remaining courts not 
at present covered and also to certain tribunals and that the 
present income and capital limits will be reviewed to ensure 
that help is not denied to anyone who needs it. The Govern- 
ment are committed by the manifesto to appoint a committee 
to review the working of the Companies Act in the light of 
present conditions and also to take action to protect the 
public against the sale of sub-standard goods and to amend 
the law of weights and measures. They also intend to make 
quite sure that the Press have proper facilities for reporting 
the proceedings of local authorities. We are promised that 
the whole administrative system of town and country 
planning will be reviewed afresh with the aim of simplifying 
procedure, achieving improvements and reducing delays. 
There is a pledge to take no further action to decontrol 
rents during the lifetime of the new Parliament. Constitu- 
tionally the only significant departure will be the appointment 
of a Minister of Science; during the lifetime of the new 
Parliament the Local Government Commission for England 
and Wales will report and one of the major tasks will be 
to reform and strengthen the structure of local democracy 
in the light of this report. This programme is, of course, 
intended to cover the whole life of the new Parliament. 
The first instalment will appear in the Queen’s Speech. 


Legal Talent in the Commons 


THE lower house of the forty-second Parliament of the 
United Kingdom will be graced by no less than 125 lawyers, 
of whom twenty-two are solicitors. We congratulate them 
and wish them all well. Solicitors new to the House are 
Mr. WILLIAM CARR and Mr. JouHNn TALBoT, both assisted by 
the national swing to the right to secure gains for their party 
in Barons Court and Brierley Hill respectively ; Mr. CAROL 
Jounson (Lewisham, South), Mr. WILLIAM VAN STRAUBENZEE 
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(Wokingham) and Mr. W. STRATTON MILLs (Belfast, North, and 
not an English solicitor). Those returning to the House— 
many of whom are widely known for their Parliamentary 
activities—are Mr. Leo ABsE (Pontypool), Major W. Hicks 
BEACH (Cheltenham), Mr. FRANK BowLes (Nuneaton), 
Mr. Eric FLETCHER (Islington, East), Mr. RAyMoND GOWER 
(Barry), Mr. Lest1eE HALE (Oldham, West), Mr. JoHNn Hay 
(Henley), Mr. CLEpwyn Hucues (Anglesey), Mr. BARNETT 
JANNER (Leicester, North-West), Mr. DonaLp KABERRY 
(Leeds, North-West), Mr. Lrst1z Lrver (Manchester, 
Ardwick), Mr. GILBERT LONGDEN (South-West Hertfordshire), 
Mr. R. GRAHAM PaGE (Crosby), Mr. SYDNEY SILVERMAN 
(Nelson and Colne), Mr. RUPERT SPEIR (Hexham), Mr. DoNALD 
WapbeE (Huddersfield, West) and Mr. GEorFREY WILSON 
(Truro). Eleven of these gentlemen are Conservatives, 
nine Labour, one Liberal and one Ulster Unionist. Although 
the political affiliations amongst this group are almost evenly 
divided, there should be many occasions when they will pull 
together. We have in mind debates on proposals to amend 
lawyers’ law and private members’ bills, for which we hope 
there will be plenty of opportunity in the new Parliament. 


Business of the Criminal Courts 


THE evidence which the Magistrates’ Association have 
submitted to the Streatfeild Committee is more radical than 
that of either The Law Society or the Bar Council. The 
Association are in favour of absorbing borough quarter 
sessions into the surrounding counties to enable quarter 
sessions to sit more frequently. They point out that there 
is a dilemma for borough quarter sessions in that either the 
work is too little for satisfactory arrangements for sittings or 
too much for a practising barrister to undertake as recorder. 
The Association favour the limited extension of Crown courts 
to one or two more areas but oppose a general extension. 
They favour enlarging the jurisdiction of petty sessions to 
include such offences as housebreaking, intercourse with girls 
between the ages of thirteen and sixteen where the defendant 
is under twenty-four years old, acts of gross indecency between 
men and indecent assaults on women. They do not go all 
the way with the Council of The Law Society, who take the 
view that it would be a retrograde step to enlarge the juris- 
diction of magistrates’ courts and so to create in the mind 
of the public the false impression that the additional field of 
offences encompassed by the change was not regarded as of 
a grave or serious nature. The Association would also 
enlarge the jurisdiction of quarter sessions by transferring 
certain offences from assizes, but they think there should be 
a simple process whereby a complex case of whatever nature 
could be committed for trial and then considered “ by those 
who make arrangements for assizes and quarter sessions,’’ 
and, if necessary, transferred into whichever court is more 


convenient. 


Agreement for Reconciliation 


A CONTRACT which provides for the immediate separation 
of a husband and wife is valid and enforceable if it is followed 
by immediate separation (Wilson v. Wilson (1848), 1 H.L. 
Cas. 538), but a promise by a husband that he will make 
provision for his wife if she should ever live apart from him 
is contrary to public policy and void (Brodie v. Brodie [1917] 
P. 271). Where the spouses are separated already and make 
a reconciliation agreement and resume cohabitation, the 
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agreement will not be invalid, although it makes provision 
for a renewed separation (Harrison v. Harrison [1910] 
1 K.B. 35). These principles arose in Bickford v. Ewart 
in which case judgment was given in the High Court on 
9th October. A husband was having an association with his 
secretary and, as the “price of reconciliation,” the wife 
required the husband to enter into a deed whereby he under- 
took, inter alia, to make her a personal allowance of £500 per 
annum. After the execution of the deed the parties lived 
together for another two years, but after that they lived 
apart. The wife sought to recover, inter alia, arrears of the 
personal allowance payable under the reconciliation agreement, 
but the husband contended that the deed was null and void. 
PEARSON, J., gave judgment in favour of the wife and it is 
important to note that his lordship found that, at the material 
date, the marriage had broken down and the only way in 
which the husband could save it was to enter into the deed. 
In view of this finding, the facts of Ewart v. Ewart would 
appear to have been similar to those on which the decision 
in Harrison v. Harrison, supra, was based. In that case 
the parties were separated and, when the husband entreated 
his wife to return and live with him, she agreed to do so on 
the terms of a deed whereby he covenanted that, if he should 
so conduct himself as to entitle her to a further separation 
order, he would pay her a sum of £150. Walton, J., held 
that this covenant was not void as against public policy as 
“the parties were living apart at the time the agreement was 
made, and its object was mainly to enable them to live 


together again.” 


Elephantine Puzzle: A Solution 

WE have received for publication two solutions to the 
puzzle of the ‘‘ Seventeen Residuary Elephants ”’ set out at 
p. 760, ante. These are published at p. 816, fost, and 
are on the lines of the following ‘school solution.” 
Under the will, A is entitled to half of the seventeen elephants, 
namely, eight and a half elephants. B is similarly entitled 
to five and two-thirds and C to one and eight-ninths : total, 
sixteen and one-eighteenth elephants. Seventeen-eighteenths 
of an elephant is therefore undisposed of and passes as on 
intestacy. Prima facie the sons would share equally. How- 
ever, on a partial intestacy, subject to any contrary intention, 
issue must bring into hotchpot any benefits received under 
the will: Administration of Estates Act, 1925, ss. 47 and 49, 
Neither A nor B can therefore take anything under the 
intestacy until C has received as much under the will and 
intestacy as each of his brothers had. It follows that, 
unless there is anything to exclude hotchpot, C is entitled 
to the whole of the seventeen-eighteenths of an elephant 
which is undisposed of. Added to the one and eight-ninths 
to which he is entitled under the will, this amounts to two 
and five-sixths. C is thus the only person to whom X’s 
division is unsatisfactory, to the extent of five-sixths of an 
elephant. A must contribute half an elephant and 6 one- 
third, being the excess that they respectively received under 
X’s distribution. These two fractions, added to the one- 
ninth which C has already received from X in excess of his 
testamentary share, make up the _ seventeen-eighteenths 
which passes on intestacy. Put formally, the suggested 
answer is thus: ‘‘ The division is unsatisfactory to the 
extent of five-sixths of an elephant, and it is to C alone that 
it is unsatisfactory.’”” There is general liberty to surcharge 
and falsify this solution. 
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INVESTMENT OF FUNDS IN COURT 


THE Report of the Committee on Funds in Court (Cmnd. 818, 
H.M.S.O., 4s. 6d.) contains important recommendations on a 
number of topics concerning the control and investment of 
funds in court. It deals not only with funds belonging to 
infants and other persons under disability, but also with 
money recovered by widows under the Fatal Accidents Acts, 
1846 to 1908 (the Fatal Accidents Act, 1959, now in force, 
makes no change in the subject of this article), and patients’ 
funds administered by the Court of Protection. The widest 
possible cross-section of opinion was sought by the committee. 
The main professional bodies, some officers of the court and 
various organisations including the Trades Union Congress 
and several women’s organisations contributed their views. 
Apart from the important and far-reaching changes recom- 
mended, the report contains a most interesting account of the 
historical, sociological and financial background of the treat- 
ment of funds in court. In the following brief account only 
those points of particular interest to legal practitioners can 
be touched upon. 
Widows’ damages 


No disapproval or criticism of the principle of the court 
controlling funds belonging to infants or mental patients has 
been expressed and the committee is of opinion that the 
system is sound and should be continued. It is the existing 
methods of investment of funds which have become 
unsatisfactory under modern conditions, and important 
recommendations for improvement are made. It is on the 
assumption that there will be substantial changes in invest- 
ment method that the committee makes its recommendations 
as regards control of ‘“‘ widows’ damages.” It recommends 
that the power to control such damages should be continued 
both for cases where there are dependent children and for 
cases of widows with no dependent children. As regards the 
latter, it is interesting to note the conflicting views. The 
National Joint Committee of Working Women’s Organisations 
were against control where widows have no dependent 
children. The Bar Council were by a majority also in favour 
of abolishing control. The T.U.C. were in favour of control 
continuing and The Law Society, whose views are derived 
from the long and wide experience of solicitors in such matters, 
also favoured the present method of control being retained. 
The committee recommends that the power remains a dis- 
cretionary one and in suitable cases the control should not 
be imposed or not continued and directions should be given 
for payment of the whole of the money or the remainder of 
it to the widow. It puts forward a suggested test or rule 
to be applied in deciding which directions should be given. 
The money should be directed to be paid out to the widow 
whenever the court is satisfied that control of the money is 
not necessary for the purpose of securing the sufficient 
preservation and prudent application of the money, and, if 
the court is not so satisfied, the money should be directed 
to be paid into or retained in court. 


The committee makes several recommendations or sugges- 
tions on a number of other points relating to widows’ damages. 
It recommends that the power to control widows’ damages 
in the High Court should be extended to cases under the 
Carriage by Air Act, 1932. Also, that the settlement by a 
widow of her claim under this Act or under the Fatal Accidents 
Acts should not be binding unless and until it has been 
approved by the court. Some recommendations are also made 
for the improvement of the arrangements for payment out of 


court. It is recommended that all applications concerning 
widows’ and infants’ funds in the county court should be dealt 
with by the judge or registrar in chambers and not in open 
court. 

Existing investment policy 


Before considering the committee’s recommendations on 
investment policy (some of the changes suggested being 
quite fundamental), it may be helpful to summarise the 
existing investment system for funds in court. It differs 
as between the county court and the High Court. Money 
paid into the county court eventually finds its way into the 
Accountant-General’s hands. Sums on deposit there earn 
interest at 2} per cent. per annum, but after a month has 
elapsed, and if the sum deposited is not less than £50, it 
can be transferred into an investment account, where it will 
earn interest at a higher rate, the current one being 3} per cent. 
Interest on the investment account is credited to the deposit 
account, but when it has accumulated to £50 it can be trans- 
ferred to the investment account so as to earn the higher rate 
of interest. So far as the beneficiaries are concerned, the 
fund remains throughout simply a sum of money earning 
interest at the specified rates, but the money, being the 
liability of the consolidated fund for funds in court, enjoys 
the Government guarantee for repayment of principal and 
interest, pound for pound of the nominal value, but without 
any capital appreciation or depreciation. Moneys not required 
for current purposes are transferred into the account at the 
Bank of England of the National Debt Commissioners, who 
may invest the moneys in specified Government securities. 
Obviously, such investments are liable to fluctuation. The 
beneficiaries, however, do not suffer by the fall in the market 
value of Government securities because their money is backed 
by the consolidated fund. However, they suffer two 
detriments in that they have had to be content with the low 
rate of interest and their money is depreciated in purchasing 
power owing to inflation. Of course, they have had the 
benefit of liquidity and the Government guarantee. The 
High Court system of investment is different. There, funds 
are placed on deposit to earn interest at the rate of 2 per cent. 
per annum and this is now a gross rate subjéct to income tax. 
Those funds in the High Court which are invested are (subject 
to one exception) invested in accordance with a list of permitted 
securities. At present the list of permitted investments is 
even narrower than the list of trustee investments. 


As regards the liability of the consolidated fund, there is 
an essential difference between county court funds and High 
Court funds. The position regarding the former has already 
been explained. In the case of the High Court funds, the 
securities purchased comprise individual portfolios belonging 
to the beneficiaries and constitute their funds. Accordingly, 
any loss which is incurred on the sale of securities which have 
depreciated in market values is borne by the beneficiaries 
and not by the consolidated fund. It is convenient here to 
allude to the exceptional case of funds standing to the credit 
of actions in the Chancery Division in which infants are 
interested. The committee considered the various techni- 
calities involving these particular funds and commented on 
the fact that any new investment of these Chancery funds 
belonging to infants has to be within a very limited range of 
securities. An important fact commented upon by the 
committee is that there is apparently no arrangement in the 
High Court for carrying out periodical or regular or, indeed, 
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any review of its investments and funds belonging to widows 
and infants. Obviously that is an important defect in the 
system of investment. 


Committee’s recommendations on investment policy 


The report deals at considerable length with the general 
question of investment policy and it accepts as a principle 
that, in considering this question of investment, funds in 
court are analogous to trust funds and there is a duty owed 
to the beneficiaries to invest the moneys in the most prudent 
manner. As the report states, when the court takes under 
its control comparatively small (but, to the individuals 
concerned, important) funds of certain suitors, mainly of 
small means, it ought to seek to secure for them the advan- 
tages which other individuals with larger funds and expert 
advice at their disposal would obtain by shrewd investment of 
their own money. It is recognised that neither the existing 
county court system of investment nor the existing High 
Court system of investment can be considered adequate or 
satisfactory for future use. Both systems are old-fashioned 
and based on assumptions that are no longer valid. The 
report naturally refers to what is now well known, namely, 
that investments in ordinary shares have had better results 
than investments in gilt-edged stocks. The report refers to 
the trend in recent years in which there has been a strong and 
widespread movement to widen the investment powers of 
trustees and to pool trust funds. It refers to the wider invest- 
ment powers which have been conferred on trustees by 
High Court orders under the Charitable Trusts Acts or on 
trustees of ordinary trusts under the Variation of Trusts Act, 
1958. The committee recommends that the range of per- 
mitted investments for funds in court should be widened 
so as to include all trustee investments and suitable invest- 
ments in building societies, company debentures and preference 
shares, local authority mortgages, and other securities, 
equities and the now very popular unit trusts. That is 
common ground and needs no further elaboration. More 
interesting, however, are the important recommendations made 
by the committee as regards the machinery for putting the 
new investment principles into practice. The committee 
are obviously favourably impressed by the Church of 
England’s scheme introduced by the Church Funds Invest- 
ments Measure, 1958. The comment is made that “the 
Church of England scheme is of great interest as a possible 
model for a pooling scheme for investments of funds in court.” 
Of course, it has to be recognised that there are several 
important differences between church funds and funds in 
court: for example, whereas the former are in principle 
perpetual, the latter are temporary, and there is also the 
difference that church funds are exempt from income tax. 
The committee makes the important recommendation that 
there should be a system of pooling funds in court for purposes 
of investment. It recognises that there are many details still 
to be worked out, but the essential principle of the proposed 
pooling system is that the funds in court should be invested 
mainly in a central fund and the central fund should be 
invested in the proposed wide range of securities. It is 
recommended that the central fund should be divided into 
two branches—an A trust anda B trust. The A trust would 
be for the short-term moneys with an investment policy and 
range of investments designed to secure liquidity and main- 
tenance of the capital intact pound for pound. The B trust 
would be for the longer term moneys having a wide range of 
investment and probably hold a high proportion of equities. 
Incidentally it should be pointed out that there is no State 


“ The Solicitors’ Journal ”’ 
Friday, October 16, 1959 


guarantee under the proposed new system. The idea is that 
the A trust and the B trust would in their mode of operation 
be broadly similar to the unit trusts, and the Accountant- 
General acting for the benefit of those entitled to funds in 
court would hold units. The normal directions for investment 
would specify investment in the central fund. 

The committee states that whatever the constitutional 
status of the Central Fund Corporation (the convenient name 
for the person or body to hold and manage the central fund) 
it is plain that as regards investment policy it should be 
completely independent of Government or political control, 
and that as regards investment practice it should have 
available experienced staff of the highest calibre. The 
present writer feels that, whilst the establishment of the 
central fund and the principles underlying it are beyond 
question, their practical application and the administration 
of the fund may be a matter of some difficulty. It is believed 
that many conscientious private trustees, although welcoming 
their widened investment powers, are often much perplexed 
over the choice of the best investments. Nowadays, in this 
respect, trustees’ burdens and responsibilities have been 
increased. It is conceived that it may be a difficult matter 
for the administrators of the proposed central fund to strike 
that happy balance between the necessarily stricter outlook 
of the administrator of public funds and the less restricted 
outlook of the private investment trust manager. 


Other recommendations 


The committee made further general and particular recom- 
mendations on a number of miscellaneous topics, in relation 
to funds in court, which may be summarised as follows. 
It recommends that the subsequent administration of a fund 
in court after the initial directions have been given should, 
in a Queen’s Bench case, normally be transferred to the county 
court and only exceptionally be retained in the High Court. 
In Admiralty cases it should normally be retained by the 
Admiralty Registrar in accordance with traditional practice. 
Also, it is recommended that each county court judge should 
have the overall responsibility for the administration of 
widows’ damages in his court, but should have power to 
delegate the work as he thinks fit to his registrar. As regards 
existing funds in court, it is recommended that, unless the 
financial consequences preclude it, there should be an option 
to realise the present holdings, wholly or in part, and to invest 
the proceeds in the central fund. The existing practice of the 
Court of Protection is approved. It is recommended that it 
be continued, and both the A and B trusts of the central fund 
be made available for the investment of patients’ funds 
by the Court of Protection. 

As regards the question whether the apportionment of the 
global sum of damages between the several dependants should 
be made at the trial (as at present) or deferred to a later date 
(as indeed proposed by the Bar Council), the opinions of the 
members of the committee differed, but it was recognised that 
if there is to be any deferment it should only be for a short 
period. It is recommended that, except in simple cases where 
a common form of directions is manifestly appropriate in 
the particular case, it should be normal practice for the trial 
judge not to determine questions of disposal of the damages 
awarded in the court at the end of a trial but to adjourn 
them for subsequent determination in chambers, either by 
himself, or by the master or registrar. 

The suggestion was made by the committee that considera- 
tion should be given to allowing the interest on the funds of 
beneficiaries in the A and/or B trusts to be credited and paid 
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gross without deduction of tax. Whilst this would undoubtedly 
be very convenient in connection with beneficiaries’ repayment 
claims, it seems extremely doubtful whether effect could be 
given to this suggestion without making considerable inroads 
into established income tax principles and administration. 
The committee also suggests that it would be advantageous 
to offer facilities for making investments in the central fund 
to adult plaintiffs recovering damages for personal injuries, 
and to allow infants who have some such investments to 
retain them after coming of age if they should wish to do so, 
and to make the central fund available for the investment 
of funds in court (including Chancery funds), notwithstanding 
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that they may belong to persons or bodies other than widows, 
infants or mental patients. 


Conclusion 


In conclusion, the report may be classed as a valuable 
contribution to procedural law reform. Our legal system 
must be kept in line not only with social changes but also 
with economic and financial developments. It is to be 
hoped therefore that the appropriate amendments to the 
relevant statutory provisions and rules of court to implement 
the committee’s recommendations will be made at an early 


date. B. J. Sis. 


Common Law Commentary 


SUBSTRATUM OF A CONTRACT 


THE idea that every contract has a main object to it which, 
whatever terms and conditions may be appended to the 
contract, must always subsist and must be performed, is an 
attractive one, but it is not without its difficulties. The theory 
postulates that, notwithstanding the exclusion of conditions 
and warranties, the main object remains. Such a theory 
has the support of logic since, if a contract can be construed 
as having a clause which excludes any liability for failure to 
perform the main object (and a clause that goes so far will 
surely exclude all the side-issues as well), then the contract 
must be self-contradictory and a nullity. 


When we come to apply such a theory to a given contract, 
the first question to ask is whether the purchaser agreed to 
buy a chance or not: there is certainly nothing to prevent 
a vendor making clear that what he is offering is an unknown 
quantity. Suppose, for example, a dealer offers a second- 
hand car which, let us say, he has bought only ten minutes 
earlier, without having had any tests or trial runs. He has 
taken a risk in buying it and he is offering the opportunity 
to the purchaser to buy the car “as seen.”” In such circum- 
stances the purchaser can hardly complain if the car is practi- 
cally useless: in effect he has not bought a car in the sense 
of a self-propelling vehicle fitted with a working engine, 
proper controls and the like. He has bought a chance in 
the shape of something that looks like a car in the above 
sense but may not prove to be so. 


Concept of the fundamental term 


Even such a contract to purchase a chance has its “‘ main 
object”: in our example it is the car hulk and accoutrements 
such as they are. Maybe the purchaser is a penniless engineer 
who can “‘ make something of it’ in one way or another. 


Such a contract is an exceptional kind. Normally a 
purchaser has a particular object in mind and it is usually 
an object known to the seller. He wants a car, let us say, 
for everyday business purposes or a delivery van for his shop. 
He expects and is entitled to expect that what he buys is in 
“merchantable condition,” to use the words of the Sale of 
Goods Act. On the other hand, in a competitive world 
the seller, to keep his price down, wants to avoid liability in 
the future for multifarious complaints about the goods sold ; 
of this are born the various exceptions clauses whereby the 
seller excludes such liabilities. The question is: how far can 
he go with his exceptions ? 


2 


Origin of modern rule 


The idea of a “ fundamental term” or “ main object ” 
of a contract was explored by Devlin, J., in Smeaton, Hanscomb 
& Co., Ltd.v. Sassoon I. Setty, Son & Co. (No.1) [1953] 1W.L.R. 
1468 and by the Court of Appeal in Karsales (Harrow), Lid. v. 
Wallis [1956] 1 W.L.R. 936. In the latter case the seller of a 
car after inspection by the buyer but before delivery appa- 
rently changed the engine and tyres of the vehicle and removed 
the radio and other articles. The engine substituted would 
not function and delivery was effected with the aid of a 
tow-rope. But the “ vehicle’ delivered had the same body 
and registration number as the vehicle seen and found 
excellent on trial, and as the governing contract contained an 
exceptions clause excluding liability for breach of condition or 
warranty express or implied, it was contended that the 
contract held. The full facts are a little more complex than 
the foregoing statement, involving both a firm of motor car 
dealers and a finance company as well as the buyer and seller, 
and the interested reader is referred to the report for the 
full details. It is sufficient for our purposes to say that the 
Court of Appeal held that exception clauses do not and cannot 
operate to give protection from the breach of a fundamental 
term ; and that in the case in question there had been such a 
breach because delivery of the hulk with different “ innards ”’ 
from those fitted at the time of inspection was a failure to 
deliver the thing really purchased, namely a self-propelling 
vehicle, and that was the breach of a fundamental term 
against which the exceptions clauses could not protect. 


Further application 

Recently, the principle was again applied in the case of 
Sze Hai Tong Bank, Ltd. v. Rambler Cycle Co., Ltd. (1959) 
3 W.L.R. 214; p. 561, ante. In that case a consignment 
of bicycle parts was sent by the Rambler Cycle Co., Ltd. 
to Singapore on the s.s. Glengarry under a bill of lading which 
provided that the goods were to be delivered to the consignee 
or his order or his assigns, and there was a further provision 
to the effect that the responsibility of the carrier should be 
deemed to cease absolutely after the goods had been dis- 
charged from the ship. The Southern Trading Company, 
the consignees, who had ordered the goods, wished to get them 
without paying for them immediately. Not having paid, 
they could not get possession of the bill of lading without 
which the carrier ought not to give delivery. Apparently 
a common practice had grown up to meet this sort of difficulty 
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the consignee persuaded his bank to give to the carrier an 
indemnity whereby the bank undertook to indemnify the carrier 
for giving delivery without production of the bill of lading. 

In this action the sellers sought a remedy for non-payment 
against the carrier for having delivered the goods without 
production of the bill of lading, and the carrier in turn sought 
to rely on the indemnity. The bank admitted liability if 
the carrier was liable, but pleaded that, since the bill of lading 
provided that the carrier was relieved of all responsibility 
after the goods had been discharged, there was no liability 
to be indemnified. 


Law Reform Series 
THE REFORM OF 


Most laymen talk about buying goods on hire purchase. 
Many lawyers probably use the same expression, at least 
in their off-duty moments. Yet the distinction between 
a sale on credit and hire purchase, technical though it is, 
is a vital one. 

The difference is often said to lie in the fact that under a 
credit-sale agreement the goods become the buyer’s property 
as soon as the agreement is entered into, while under a hire- 
purchase agreement the property does not pass until the 
final instalment has been paid. But this is not the true 
distinction, for the time when the property passes under a 
credit-sale agreement depends on the intention of the parties, 
and the terms of the contract may postpone the passing of the 
property until the whole price has been paid. This is what 
American usage describes as a “ conditional sale,’’ but although 
the term is sanctioned by the Sale of Goods Act, 1893, the 
expression is not in popular use in this country. 


= 


The real distinction between the two transactions is this. 
A person who enters into a credit-sale agreement, even though 
he may be described merely as a “hirer,” binds himself 
to pay all the instalments and to acquire the property in the 
goods. The hirer under a hire-purchase agreement, on the 
other hand, is under no contractual obligation to become the 
owner of the goods: he has merely an option to purchase the 
goods. 


Sale by the hirer 


Originally there was no need to distinguish between the 
two types of contract, and so-called “‘ hiring and purchase 
agreements "’ were what we would to-day call credit-sale 
agreements. The seller could retain a security for payment 
of the price by a contractual provision permitting him to 
recover the goods if the buyer defaulted, and provided the 
property had not passed to the buyer he could even recover 
them from an innocent purchaser to whom the buyer wrong- 
fully purported to sell the goods. 


Such a situation would lead to a dispute between the 
innocent seller and the innocent “ purchaser,” and the growth 
of sales on credit in the latter part of the last century moved 
the Legislature to attempt to protect the innocent purchaser 
by a section in the Factors Act, 1889. This provision (now 
also to be found in s. 25 (2) of the Sale of Goods Act, 1893), 
states that where a person who has agreed to buy goods 
obtains possession of the goods with the seller’s consent, an 
innocent purchaser who buys the goods from him in good faith 
and without notice can acquire a good title to them. 
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Limitation of exempting clauses 


The Privy Council, before whom this appeal came from 
Singapore, again adopted the principle that exempting 
clauses cannot operate to excuse the breach of a fundamental 
term. The obligation of a shipping company not to deliver 
goods except against production of proper documents was 
fundamental to their contract of carriage. However wide an 
exemption clause may be in its wording, its application must 
be limited so as not to excuse failure to perform the main 


object of the contract. 
L. W. M. 


HIRE PURCHASE 


The background to this provision was described by 
Denning, L.J., in the following words: ‘“ In the development 
of our law, two principles have striven for mastery. The first 
is for the protection of property: no one can give a better 
title than he himself possesses. The second is for the protec- 
tion of commercial transactions: the person who takes in 
good faith and for value without notice should get a good 
title. The first principle has held sway for a long time, but 
it has been modified by the common law itself and by statute 
so as to meet the needs of our own times ”’ (Bishopsgate Motor 
Finance Corporation, Ltd. v. Transport Brakes, Ltd. (1949| 
1 K.B. 322, at p. 336). 

Section 25 (2) refers expressly to a person who had agreed 
to buy goods, and in Lee v. Butler [1893] 2 O.B. 318 the Court 
of Appeal upheld the right of a purchaser from a so-called 
hirer under a “ hiring and purchase agreement ”’ to retain the 
goods as against the original owner. The statute led directly 
to the creation of the modern hire-purchase agreement, 
where the hirer does not bind himself to buy the goods, and 
in Helby v. Matthews [1895] A.C. 471 the House of Lords 
held that s. 25 (2) of the Sale of Goods Act, 1893, afforded 
no protection to the innocent purchaser. Within six years 
of the passing of the Factors Act, 1889, credit-sellers had 
found a way round the provision designed to protect the 
innocent purchaser, and the law has not been changed since. 
There have been numerous cases where the original owner 
has been able to recover the goods from an innocent purchaser 
from the hirer. In Eastern Distributors, Ltd. v. 
[1957] 2 O.B. 600, which concerned a van sold with a green- 
grocery business, Devlin, J., delivering the judgment of the 
Court of Appeal, said: “It is very hard on the defendant, 
who is clearly in a small way of business and appears to have 
bought the vehicle out of his Post Office savings. But his 
fate is, unfortunately, 2 common one where hire-purchase 
agreements are concerned and is now one of the regular ways 
in which unsuspecting buyers are deceived by what they take 
to be ownership.” 

Moreover, there have been cases where, confronted with 
this situation, the ‘“‘ purchaser” from the hirer has offered 
to pay the owner (frequently a hire-purchase finance company) 
the outstanding balance due under the hire-purchase agree- 
ment instead of returning the goods. Thus in United 
Dominions Trust (Commercial), Ltd. v. Parkway Motors, Lid. 
(1955) 1 W.L.R. 719 the defendants paid more than £400 
for a van. The “ seller’”’ was in fact a hirer under a hire- 
purchase agreement, and the finance company claimed the 
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return of the van or £350, its value. The defendants offered 
to pay the money outstanding under the agreement, just 
under £100, but the plaintiffs rejected the offer. They were 
held entitled to the full value of the van. 


Registration 


One suggestion frequently made for the reform of the law 
to remedy this undoubted hardship is that the vehicle registra- 
tion book should contain a reference to the hire-purchase 
agreement. Another is that the register of motor vehicle 
hire purchase agreements kept by H.P. Information, Ltd., 
should be given statutory recognition. Both of these 
suggestions are, of course, limited to vehicles. 

The American Uniform Conditional Sales Act, which does 
not distinguish between a conditional (or credit) sale and 
hire purchase, provides for registration of all conditional sale 
agreements at a public office. In the absence of registration 
any provision in the contract reserving the property in the 
goods in the seller is void as against a purchaser from the 
buyer without notice. This may be compared with the 
registration in England of mortgage bills of sale. It was at 
one time suggested that a hire-purchase agreement required 
registration under the Bills of Sale Acts: indeed, in McEntire 
v. Crossley Bros., the judge of first instance so held; but 
the House of Lords clearly distinguished the two transactions 
and held that a hire-purchase agreement was not registrable 
([1895] A.C. 457). 

It may well be that the best remedy for this difficult 
situation would be to extend the Factors Act so that it applies 
to hire-purchase agreements as well as to contracts for the 
sale of goods. Such a provision is probably what Parliament 
intended in 1889 before the present-day hire-purchase agree- 
ment was invented, and it may be justified economically. 

Under the present law, the whole of the risk of a wrongful 
sale by a airer is thrown onto one person, the innocent 
purchaser, and this is a risk against which it is difficult, 
if not impossible, to insure. If, under the new Factors Act, 
the innocent purchaser obtained a good title, the loss would 
fall on to the owner, who in all probability enters into a 
considerable number of hire-purchase agreements each year. 
He is in a far better position than the purchaser to absorb 
the loss, and if the risk of fraudulent hirers were spread over 
the whole “‘ consumer finance ” industry, it is probable that 
the burden would not prove to be an onerous one. 

An alternative solution, suggested by Professor Raphael 
Powell, is that in such a situation the most equitable result 
might be to apportion the loss. The famous dictum of 
Ashhurst, J., that ‘“‘ wherever one of two innocent persons 
must suffer by the acts of a third, he who has enabled such 
third person to occasion the loss must sustain it ” (Lickbarrow 
v. Mason (1787),2 Term Rep. 63), has often been shown to be far 
too wide ; the result then is that the innocent party least at 
fault must sustain the loss. Although the approach is novel 
in English law, there is much to be said for ‘‘ splitting the 
difference ’’ between the two innocent parties. 


Conditions and warranties 


Another matter which has caused difficulty is not limited 
to hire-purchase agreements, although it is particularly 
important in this context. Most hire-purchase agreements are 
in standard forms. They are drawn up by one party to the 
contract with his own interests in mind. Amendments are 
rarely permitted. It is therefore common for the owner to 
exclude “all conditions and warranties, express or implied, 
common-law, statutory or otherwise,” so far as he may do so. 
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Here Parliament has had to intervene, and under s. 8 of the 
Hire-Purchase Act, 1938, conditions and warranties are 
implied, ‘‘ notwithstanding any agreement to the contrary.”’ 
The implied condition that the goods are reasonably fit for 
the purpose can be excluded, but only if the owner points 
the clause’ out to the hirer before the agreement is made 
and makes its effect clear. 

These are valuable and salutary provisions, but, like the 
rest of the Hire-Purchase Act, they suffer from an important 
limitation: the Act only applies where the hire purchase 
price does not exceed £300. It is difficult to see why the 
hirer of a car for £300 should be given protection, while one 
who is paying £400 is not. Persons acquiring cars (or business 
machinery or other goods) under hire-purchase agreements 
do not usually consult their solicitors before signing, even if 
the price is over £300, and there is a strong case for removing 
the financial limits in the Hire-Purchase Act completely. 
Under the present law, the courts must have recourse to such 
expedients as holding that a car which does not go is not a 
car at all (Karsales (Harrow), Ltd. v. Wallis {1956} 1 W.L.R. 
936), or that a dealer’s statement that “ it’s a good little bus ”’ 
is a contractual promise although the hire-purchase agreement 
(containing an exclusion clause) is not with the dealer (Andrews 
v. Hopkinson [1957] 1 Q.B. 229). These decisions can be 
evaded, and the law reform suggested would be useful. 


Hirer’s default 


A final problem which may be mentioned here is the owner’s 
right to recover the goods and forfeit all payments made by 
the hirer if the hirer breaks any terms of the agreement. 
This need not involve any default in payment on the part of 
the hirer: in Kelly v. Lombard Banking, Ltd. {1958} 3 All 
E.R. 713 the owner was entitled under the provisions of the 
agreement to terminate the agreement if execution was levied 
against the hirer ; even though the sheriff is not entitled to 
seize goods held on hire purchase, the Court of Appeal rejected 
the hirer’s claim for repayment of some of the money he had 
paid. There are, of course, many examples of the similar 
rule where the hirer actually defaults in payment, and it was 
largely to mitigate the hardship caused in these cases that the 
Hire-Purchase Act, 1938, was passed. 

Where the Act applies, the owner cannot recover the goods 
if at least one-third of the hire purchase price has been paid 
unless he applies to the county court, and the judge has a 
wide discretion. Here again, however, the financial limits 
in the Hire-Purchase Act are difficult to justify. The judicial 
attitude: ‘ If the hirer is so foolish as to enter into such an 
agreement, he has only himself to blame,” is even less 
justifiable to-day than in the pre-war days when it was 
commonly expressed. 

We have seen how the distinction between credit-sale and 
hire purchase developed, almost accidentally, as a result of 
the Factors Act, 1889. Yet despite the essential similarity 
between the two transactions, a buyer under a credit-sale 
agreement (whether or not the property has passed to him) 
is in a better position than the hirer under a hire-purchase 
agreement to which the Act does not apply: the Court of 
Appeal decision in Stockloser v. Johnson [1954] 1 Q.B. 476, 
holding that equity can relieve a buyer against forfeiture, is 
thought not to apply to hire-purchase agreements. The 
removal of the financial limits in the Hire-Purchase Act would 
be a beneficial step in the relief of hardship. 

AUBREY L. DIAMOND, 
Lecturer in Law, 
London School of Economics and Political Science. 
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MOBILE “SHOPS” AND THE SHOPS ACT 


MopDERN suburban development, particularly since the end 
of the war, has meant that huge new housing estates have been 
created, often without adequate shopping centres. Sometimes 
most of the residential population of a town has been shifted 
from older areas of the town to new areas, and shopkeepers 
in the old part have found themselves continually losing 
customers. In many cases, the solution to these problems 
has been a turn round in traditional methods of doing business, 
and the retailer now takes his goods to the customer in a 
mobile shop or van, instead of waiting for the customer to 
come to his own premises. In a number of recent decisions, 
judicial consideration has been given to the ambit of the Shops 
Act, 1950, in regard to trading from a mobile van, from a 
trailer towed into position by a mechanical horse, and from 
more traditional places, such as the costermonger’s barrow. 


Attempts to bring mobile shops within the 
Shops Acts 

The history of the matter really began in 1938 with the 
Eldorado Ice Cream Co. cases {1938} 1 K.B. 715, which con- 
cerned Sunday trading under the Shops (Sunday Trading 
Restriction) Act, 1936. This was the first attempt to bring 
mobile shops and the like within the purview of the Shops 
Acts. The section which fell to be construed was s. 13, which 
provided that che Act should extend to “... any place where 
any retail trade or business is carried on as if that place were a 
shop...’ The ice-cream company traded from box-tricycles, 
and the question was whether they were a “ place” within 
the meaning of s. 13. It was held in the King’s Bench Division 
that a box-tricycle was not such a place, and therefore no 
offence had been committed under the Act. 

A second attempt to bring mobile shops within the scope 
of the Shops Acts was made in Scotland in Cowlairs 
Co-operative Society, Ltd. v. Glasgow Corporation [1957] S.C. 51, 
where it was argued that a mobile van fitted out as a shop 
was a “shop,” because the definition of a shop in the 1950 
Act said “ includes’ and was not exhaustive, s. 74 saying 
that a shop “includes any premises where retail trade or 
business is carried on.” In this case the society were charged, 
inter alia, under s. 12 of the 1950 Act with trading from “a 
place other than a shop”’ on a day fixed as a weekly half- 
holiday in the area. 

The matter arose in this way: all the shops in a particular 
area in Glasgow, including the accused society’s main retail 
shop, were to be closed on a weekly half-holiday. The society 
saw that there would be considerable advantage in operating 
a mobile shop in the area when all the other shops were 
closed, and they accordingly put their mobile shop into 
operation. To avoid prosecution the society had to argue 
that their mobile van was a “‘shop,” and that they were 
therefore entitled to opt for the privilege (available only to 
“shop ’’ keepers) of opening on a day other than the usual 
half-holiday. 

Various arguments were put to the court to support the 
view that the mobile van was a shop within the meaning of 
the Act. It was suggested that the word should be construed 
in its popular sense, as being a place where retail goods were 
sold to the public. It was suggested that this particular 
vehicle had nearly all the attributes of a shop; in fact, the 
shop was built on a trailer, complete with its own counter, 
shelves and electricity, and was towed every day on to its 
site on a piece of vacant ground held by the society on a 


ninety-nine-year lease. The trailer did not trade on the move, 
but remained 7m situ during normal trading hours, and was 
removed to a garage at night. 


Mobile trailer not a “ shop” 


The court held, however, that the mobile trailer was not 
a shop within the meaning of the Act, and the society were 
therefore convicted. Lord Justice-Clerk Thomson thought 
that behind the definition of a shop in the 1950 Act was the 
fundamental ideal of trade carried on from premises. His 
lordship said: ‘‘ You must have premises of some sort—that 
is the starting-point of carrying on your trade. I do not see 
how under any interpretation of the facts this van can be 
regarded as premises. It is mobile or potentially mobile, 
and while it may be here to-day it is uncertain whether it will 
really be back to-morrow.” 

Attempts have also been made to bring in the Shops Act 
by showing that the “ place ’’ where the trading was carried 
on was not the mobile vehicle itself but the ground on which 
it stood. This plea was not successful in Stone v. Boreham 
[1959] 1 0.B. 1. This was a case of Sunday trading from a 
mobile van and s. 58 of the 1950 Act extends the provisions 
regarding Sunday closing to “‘ any place where a retail trade 
or business is carried on as if that place were a shop.” The 
prosecutor contended that the portion of the street on which 
the van, was standing at the time when the sale was made 
was a “place’”’ within the meaning of s. 58. The trader 
replied that the sale was effected from the van, not in the 
roadway, and that in any event the van was mobile and at 
no time occupied any identifiable “ place ’’ within the meaning 
of the section. It was held that a mobile van from which 
sales were made in the course of travelling or rounds was 
not a ‘‘shop”’; and that the piece of ground on which the 
van had stopped was not a “ place’ within the meaning of 
the 1950 Act. 

The decision in Stone v. Boreham followed the principles 
laid down in the Eldorado cases, supra. But some years 
earlier, the High Court of Justiciary in Scotland, in the case 
of Nixon v. Capaldi [1949] S.C. 155, showed that they were 
not impressed with the decisions in the Eldorado cases, and 
suggested some distinctions. In Nixon v. Capaldi an ice- 
cream vendor sold ice-cream from a motor van in a public 
street outside lawful hours, and was charged under s. 9 of, 
the Shops Act, 1912 (which is in similar terms to s. 12 of 
the 1950 Act). On appeal, it was held that he was properly 
convicted. Lord Mackay in his judgment said that selling 
bananas from barrows or selling coal off a lorry in the street 
were conjunctions of circumstances which created “ places ”’ 
within the meaning of the Act. This has been interpreted 
as meaning that the ground itself where the vehicle stood was 
to be regarded as the “ place,” but in any event, this view 
has not been followed in Stone v. Boreham. 


The costermonger’s barrow case 


The case of the costermonger’s barrow was considered 
recently in Kahn v. Newberry {1959| 2 O.B. 1; p. 352, ante. 
There the accused was charged under s. 12 with carrying 
on retail trade in a “ place not being a shop” outside lawful 
trading hours. The accused had actually sold apples from 
his barrow at a pitch in Great Windmill Street, London, at 
about 10.20 p.m. It was argued that his barrow was a 
moving vehicle and not subject to the provisions of the 
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Shops Act. The court found in his favour, holding that he 
was not guilty of an offence under the Act because neither 
his barrow nor the piece of ground where the barrow was at 
the time the sale was made was a “ place” within s. 12. 
This follows logically from the decision in Stone v. Boreham. 

Many years earlier, however, a Scottish sheriff court came 
to the contrary decision that, where fruit was sold from a 
hawker’s barrow on a public street, then the street itself was 
“a place not being a shop,” and an offence was committed. 
It must be taken that this case, Glasgow Corporation v. 
Murphy (1915), 31 Sh. C.R. 82, accurately represents the 
present law in Scotland, for it was expressly approved in 
Nixon v. Capaldi by Lord Mackay. 


Variations in English and Scettish law 


The whole matter is not entirely free from confusion, 
because in the decisions different phrases and different statutes 
with various objects have been under consideration, but the 
following conclusions may be drawn. In England, a mobile 
shop is not a “shop” within the meaning of the 1950 Act 
(Stone v. Boreham). In Scotland, a similar conclusion has 
been reached (Cowlairs Co-operative Society, Ltd. v. Glasgow 
Corporation). In Scotland, selling from a van on a public 
highway is carrying on retail trade in a “ place which is not 
a shop,” and, probably, the ground on which the vehicle 
stands is such a “ place” (Nixon v. Capaldi). This is not so 
in England (Eldorado cases). In England, neither a hawker’s 
barrow nor the ground on which it stands are a “ place not 
being a shop” under the 1950 Act (Kahn v. Newberry). In 
Scotland, the contrary would be the case (Glasgow Corporation 
v. Murphy). 
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Lord Parker, C.J., sums the matters up in Kahn v. Newberry, 
where he says at p. 3: “ The English decisions emphasise 
that it requires more than a casual retail sale to constitute 
a piece of ground the place where a retail trade or business 
is carried on, whereas Scotland has gone the length of saying 
that any place from which a casual sale is carried out is a 
place within the section.”’ 

It can thus be seen that there is now considerable divergence 
of view in England and Scotland on the application of criminal 
aspects of the Shops Act, which is a United Kingdom statute— 
a circumstance which can only be regarded as regrettable. 
It may be noted that the divergence has gone beyond the stage 
of correction by the courts. The reason for this is that the 
decisions of Stone v. Boreham and Nixon v. Capaldi are of 
equal authority within their respective jurisdictions, and as 
there is no appeal from the High Court of Justiciary in 
Scotland to the House of Lords on criminal matters, the 
House of Lords cannot therefore overrule the Scottish decision 
in order to follow the English one, should that court have 
wished to do so. 

The only solution lies in approving fresh legislation in 
regard to shops. This would serve not only to resolve the 
difficulties in the criminal law, but would raise other novel 
matters for consideration. The increasing use of mobile 
shops in modern trading economics suggests that a system of 
licensing and taxation might be appropriate. Operators of 
mobile shops, moreover, do not pay local rates in respect of 
their vehicles, and shopkeepers who trade from permanent 
establishments thus have a legitimate grievance. The recent 
decisions emphasise the need for an early reconsideration by 
Parliament of the whole matter. N.G. 


Practical Conveyancing 


ABSTRACTING WILLS 


Tue general rule that wills of persons who die after 1925 
should not be abstracted has been stated so frequently that 
we hesitate to mention it even by way of introduction to a 
consideration of more detailed questions. The writer has 
been surprised, however, by a recent criticism (which has 
been made in an able manner and in reasonable terms) of an 
unqualified statement of that rule. He must agree that there 
is justification for an argument that certain exceptions, although 
they arise only as a result of departures from orthodox practice, 
are so important that they should be mentioned in relation 
to the primary proposition. 

The reason for the general rule is obvious. A legal estate 
passes to personal representatives. In reliance on their powers 
for purposes of administration, they can make a good title 
to a purchaser who is not interested in the terms of a will. 
Alternatively, if the personal representatives execute an assent, 
then it is sufficient evidence, in favour of a purchaser, that 
the person in whose favour it is made is entitled to have the 
legal estate vested in him. (We are assuming that no notice 
of a previous assent or conveyance has been placed on or 
annexed to the probate or letters of administration.) In a 
normal case, therefore, a purchaser from either personal 
representatives, or a person to whom they have assented, 
is in no way concerned with the terms of the will. 


Assents on trusts 


The first exception which has been suggested may occur 
When the personal representatives have chosen to assent to 


3 


trustees on the trusts of the will. On no account should this 
be done unless there is an immediate binding trust for sale 
in the will. Nevertheless, if (as is frequently the case) the 
will contains such a trust for sale it is often convenient to 
draw the assent in this way. The main advantage is that only 
one document will be needed to appoint néw trustees. The 
more formal procedure (which is more in line with the theory 
of the 1925 legislation) may be adopted, that is to express 
the assent as being to the trustees (usually the personal 
representatives themselves) on an independent trust for sale. 
An example is provided by Form 9 in the Law of Property 
Act, 1925, Sched. V. The consequence of commencing the 
operation of the trust in this way is to render necessary in 
the future separate appointments of new trustees of the assent 
and of the trusts of the will. 

Therefore, there may be good reason for expressing the 
assent as being merely on the trusts of the will. The dis- 
advantage, however, is that the trusts of the will are thereby 
brought on to the title. Where, as is usual, those trusts 
commence with a simple, clear trust for sale little, if any, 
harm is done. The will is brought in front of the curtain 
but it drops again immediately before any provision of the 
will as to beneficial interests. 

As soon as one accepts that a provision of the will affects 
the legal estate, by defining the trusts on which that estate 
is to be held, one must admit that a purchaser is entitled to 
have an abstract of that provision. In effect, the assent does 
not carry out its proper task except when read with the 
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relevant part of the will. The vendor’s duty is still to abstract 
the probate and the assent but he can state the effect of the 
assent only by abstracting part of the will. It seems fair even 
to say that the will itself is not abstracted as such, but that 
particulars are given of a document because it is incorporated, 
by reference, in the assent. 


Although we must agree that particulars of a will may 
have to be given, the limits on this exception (if it is strictly 
an exception) should be noted. In the first place there is no 
defect in the reasoning of the draftsman of the 1925 legislation. 
He expected and encouraged the creation of an independent 
trust for sale. Secondly, it is only when the person drawing 
the assent chooses to rely on the curtain provisions of a trust 
for sale (and thereby, in all probability, obtain certain 
advantages) that the question arises. 


Appointments without assents 


The other possible exception to the general rule is more 
complex. Both have this point in common, that they arise 
because someone has intentionally departed (or has caused a 
departure inadvertently) from the theory which justifies one 
of the curtain provisions. 


It is by no means unusual to find that persons who have 
been appointed executors and trustees for sale act for many 
years in the capacity of trustees without executing any written 
assent in their own favour. We have many times expressed 
the view (now apparently almost universally held) that if 
the same persons are personal representatives and also 
persons entitled to have an assent in their favour (whether 
beneficially or otherwise) a written assent is not essential. 
Consequently, after a number of years those persons hold the 
legal estate as trustees for sale, as an assent to themselves in 
that capacity will be implied. If they then wish to sell, the 
best course of action, judged from the point of view of a 
purchaser, is for them to convey as personal representatives. 
They may give a statement in writing (usually in the form of a 
recital) to the effect that they have not given or made any 
previous assent or conveyance in respect of the legal estate. 
There will be no notice of a previous assent or conveyance on 
the probate or letters of administration. Consequently, a 
purchaser is protected and is in no way concerned to know 
whether, in fact, there has been an assent either in express 
terms or by implication. We believe that in practice most 
solicitors adopt this procedure and feel justified in advising 
persons who were personal representatives to give the state- 
ment that there has not been an assent provided that one 
has not been put into writing. Assents implied from the 
facts often have to be relied on but they are not looked on 
with favour by conveyancers. 


So far there is no problem affecting the preparation of the 
abstract. However, one often finds that the transaction 
has reached a further stage. The trustees (who are assumed 
to hold on trust for sale) after a number of years frequently 
exercise the statutory power of appointing new trustees. 
That having been done, it is essential to be certain of the 
capacity in which they hold. The correct procedure would 
have been to execute an assent in writing in their own favour, 
but that was not followed. What is their position ? 


The present writer takes the view that if persons who were 
appointed to be both executors and trustees for sale appoint 
new trustees and thereby purport (either expressly or as a 
result of the statutory implication) to vest the legal estate in 
the new trustees there must be a clear implication from 
their actions that they held as trustees. In other words, there 
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is a particularly sound reason for implying an assent. It 
could be said that, even if there was no previous assent as a 
consequence of their actions in holding the estate for years, 
their words in appointing new trustees must be read as first 
assenting in their own favour in the new capacity of trustees. 


Examination of the will 

At this point we meet the difficult issue. A purchaser 
knows who are the personal representatives from the probate. 
He should not look at the will and so he does not know whether 
there are any trusts in the will or, if there are, who are con- 
stituted trustees. It seems to follow that, unless he is pro- 
tected by statute, he should not take a title from new trustees 
appointed without any assent having been executed unless he 
has examined the will to make sure that the personal 
representatives were also trustees for sale. 


Is there then any statutory protection? The Administra- 
tion of Estates Act, 1925, s. 36 (7), provides that an assent in 
respect of a legal estate shall, in favour of a purchaser (and 
in the absence of endorsement of a previous assent or convey- 
ance), be taken as sufficient evidence that the person in 
whose favour the assent is given is the person entitled to have 
the legal estate, and upon the proper trusts if any. Can an 
assent which, we think, must be presumed to exist prior to 
the appointment, give this protection? Section 36 (4) 
provides that “ an assent to the vesting of a legal estate shall 
be in writing . . . and shall name the person in whose favour 
it is given... and an assent not in writing . . . shall not be 
effectual to pass a legal estate.’’ It is well recognised that 
there may be assents which are not written, for example, 
those which operate to transfer chattels. Most solicitors agree 
that an assent can affect a legal estate even if not in writing, 
at least to the extent that it may operate to change the 
capacity in which the estate is held. It may be argued, 
therefore, that even if it is not expressed in writing an assent 
which must be read into an appointment of new trustees 
protects the purchaser and makes it unnecessary for him to 
examine the will in order to see who is entitled to the legal 
estate after administration is completed by the personal 
representatives. 


Assent before appointment of new trustees 

The writer is not inclined to express immediately a con- 
cluded view on this rather abstruse point. The principal 
conclusion is that an assent should be executed before appoint- 
ing new trustees. If that is not done it seems likely that @ 
purchaser from those trustees can call for an abstract of that 
part of the will which sets up the trust for sale. The validity 
of an argument that (a) an assent can be read into the appoint- 
ment, and (4) a purchaser is not concerned to look behind 
that assent, seems to be a matter of opinion. Unless vendors 
who might rely on that argument were prepared to abstract 
the will, so far as necessary, the title would certainly seem 
too doubtful to be forced on a purchaser. 

For these reasons we think that in the second case also, 
in practice, some of the terms of the will must appear in the 
abstract. The points are most interesting and the writer 
is grateful to the correspondent who drew attention to them. 

J. GILCHRIST SMITH. 





Personal Note 
Mr. CuarLEs K. Watson, solicitor, of Southport, was married 
at Horbury, near Wakefield, on 26th September, to Miss Margaret 
V. Letchell. 
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RENT AND 


Ir would at one time have been considered unseemly, to 
say the least, to call upon a tenant to make payment of 
rent on a 25th March, a 24th June, a 29th September, or a 
25th December. These days were all feast days of sacred 
character, and they no doubt became the usual quarter-days 
because calendars were unknown, but everyone was aware 
of the dates of Lady Day, St. John the Baptist’s Day, 
Michaelmas Day, and Christmas Day. Juliet’s nurse cal- 
culated her charge’s age by reference to a feast day: “‘ Come 
Lammas-eve at night shall she be fourteen’? (Romeo and 
Juliet, Act I, Se. 3). Richard II (Act I, Sc. 1, of the play 
of that name) fixed St. Lambert’s Day for a trial (by combat) 
and the litigants (unlike those in John Burnham, Ltd. v. 
Brodie (1959), The Times, 8th October) duly attended. 

Anomalies were bound to result. The ‘‘ customary six 
months’ notice ”’ to determine a yearly tenancy may be less 
(Howard v. Wemsley (1806), 6 Esp. 53) or have to be more 
(Morgan v. Davies (1878), 3 C.P.D. 260) than six calendar 
months. There is also the rule that rent is ‘“‘ due”’ on the 
morning of the day appointed, but not “in arrear”’ until 
after midnight. In Duppa v. Mayo (1669), 1 Wms. Saund. 
275, it was, in fact, actually held that the rent was not due 
till the midnight ; but the enactment of the Distress for Rent 
Act, 1738, occasioned a more thorough examination of the 
position in Dibble v. Bowater (1853), 2 El. & BI. 564, a landlord 
justifying seizure of goods which his tenant had fraudulently 
removed on the morning of a quarter-day. 


Sunday 


Rent may, whether reserved by reference to the usual 
quarter-days or not, of course fall due on a Sunday ; and the 
effect of the Sunday Observance Act, 1677, came to be con- 
sidered in Child v. Edwards [1909] 2 K.B.753. Rent (payable 
monthly) became due on Sunday, 24th January, 1909, and 
the landlord levied distress the following day. The tenant 
sued for damages for wrongful distress, and the issue can be 
said to have depended on whether the Act was merely 
declaratory. It is true that evidence was given by a member 
of the Certificated Bailiffs’ Association to the effect that rent 
due on a Sunday was often distrained for next morning, but 
it is difficult to see why this evidence was admitted. 

Ridley, J., held that s. 6 of the Act took away the power 
of enforcing performance of a contract or enforcing payment 
of a debt on the day on which it became due, on a Sunday : 
“A person liable to perform a contract or pay a debt was 
granted relief to this extent, that he cannot be compelled to 
do the act on that day,” and: “I come to the conclusion 
that at common law Sunday is not a dies non.”’ There was 
no statute by which it was enacted that rent could not be 
legally paid on a Sunday and it followed that the distress 
had been lawfully made. 


Bank holidays 


The Sunday Observance Act, 1677, may thus be classed with 
those enactments (including the security of tenure provisions 
of the Rent Acts!) which take away remedies without 
destroying rights ; but what of the Bank Holidays Act, 1871, 
s. 3, by which “ no person shall be compellable to make any 
payment . . . upon such bank holidays [those set out in 
the Schedule—and such as may be appointed under s. 5 
thereof} which he would not be compellable to do or make 
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on Christmas Day or Good Friday; and the obligation to 
make such payment .. . shall apply to the day following 
such bank holiday... .” ? 

Both the word “ compellable”’ and the word “ obligation ” 
call for careful consideration. As pointed out, Ridley, J.’s 
judgment in Child v. Edwards, supra, distinguished between 
being compellable to and being liable to pay a debt. So if 
the section stopped at the word “ Friday,” its effect might 
merely be that no writ or summons for rent could be served 
on a bank holiday; I say “ might” because of Ridley, J’s 
interpretation of the Sunday Observance Act, 1677,s.6. The 
section goes further: the obligation itself is suspended by 
being made to apply to the day following. The obligor is, 
therefore, granted relief to a greater extent than that granted 
by the Sunday Observance Act, 1677. 

The limitation to ‘‘ which he would not be compellable to . . . 
make on Christmas Day or Good Friday ’”’ is puzzling. The 
clue may be that the Act does not make those days bank 
holidays in England. The Admiralty Rules, 1859, r. 168 
(see now R.S.C., Ord. 67, r. 12, and C.C.R., 1936, Ord. 35, r. 10) 
expressly authorise the service of warrants and summonses 
in rem on “‘a Sunday, Good Friday, or Christmas Day.” 
The explanation—I suggest with some diffidence—is that 
Sunday and Christmas Day are dies non by common law. 


Distress 


Support for the view that these are dies non by common law 
may be sought in Werth v. London and Westminster Loan and 
Discount Co. (1889), 5 T.L.R.521. This decision is commonly 
cited as authority for the proposition that distress may not be 
levied on a Sunday. I submit that it is not very satisfactory 
authority. 

There were, in fact, two Divisional Court hearings. The 
action, brought in a county court, concerned rival claims 
by grantees of a bill of sale and a landlord. What matters 
for present purposes is that the moneylenders, the defendants 
in the action, put a man in possession of the goods pledged ; 
the borrower informed his landlord, whom he appeared to 
prefer ; the landlord’s solicitors sent a nofe at 9 p.m. on a 
Saturday (in October) purporting to distrain the goods for 
rent due; but on the Monday, between 3 a.m. and 4 a.m., 
the defendants removed them. The question was whether 
there had been a distress before the removal. On the occasion 
of the first hearing by the Divisional Court, no reference was 
made to the levying of distress after sunset or on Sunday 
at all; it was only after the case had been remitted, and the 
second county court decision appealed, that the matter of 
illegality was referred to. It was then held that, while distress 
could not be levied after sunset or on Sunday, a tenant could 
waive, and there had waived, his objection. 

Both Divisional Courts appear to have adopted a strong 
anti-moneylender and pro-landlord attitude, and it is 
remarkable that it appears to have been assumed that distress 
could be levied by writing a letter. The judgments, rightly 
in my opinion, refrain from invoking the Sunday Observance 
Act, 1677; distress is an extra-legal remedy, and ought not 
to be held to be affected by the prohibition of service of writs 
and process which, moreover, makes the service void and not 
voidable. The decision, then, affords some support for the 
view that Sunday can be a dies non at common law. 
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HERE AND THERE 


VACATION INTERESTS 


Tue Long Vacation is no longer the oasis of peace and quiet 
that it used to be, and the holiday tasks at which the junior 
judge fags for his recent appointment are not now merely 
nominal. Among the matters which came before the Vacation 
Court this year were the case of the young man doing penance 
in Brixton for eloping with a ward of court; the case of 
another ward of court, a seventeen-year-old member of the 
débutante class, who was believed to be in peril of premature 
matrimony ; the case of an Australian father accused of 
carrying off his own child, also a ward of court ; the case of 
the two art dealers and the old master. Meanwhile in another 
place the witches’ cauldron of the criminal law bubbled and 
boiled over with spectacular effect in the Podola case. Those 
of us who were far away beyond the gossip of legal luncheon 
tables or even of the daily papers missed an amount of day- 
to-day excitement unusual in September, over this novelty 
in criminal procedure. It was a strange coincidence that this 
trial and the Hume case should have run almost together, 
text-book contrasts between English and Continental criminal 
trials—both cases of killing by violent and desperate men 
whose mental condition was in issue, but one the case of a 
German tried in England, the other of an Englishman tried 
abroad. As often before, one admired and wondered at that 
curiously unobtrusive English technique (it seems almost like 
a conjuring trick) for maintaining decency and decorum 
in court. The Pemberton Billing case during the first world 
war was one of the rare exceptions, when the accused virtually 
snatched the control of the proceedings out of the hands of 
Mr. Justice Darling. For a while Hume seems to have done 
something of the sort. Perhaps he pictured himself as akin 
to the private of the Buffs in the old patriotic poem. One 
likes to go on believing that there are few English courts in 
which means would not have been found to quench those 
rebellious fires. The dock is, of course, the most awkward 
area for such a conflagration. Someone who showers papers 
from the public gallery and shouts “ disgrace,’’ like the lady 
recently in the Lord Chief Justice’s Court, is far easier to 
deal with. 
THE RETURN 

To the credit of the law the mere physical comfort of the 
lawyers has never been a dominant consideration in the 
arrangement of the courts and judges’ lodgings. Often 


draughty and antiquated, they have generally ensured that 
no drowsy numbness shall overcome the senses of those 
engaged in trials, nor has vigilance been lulled by any 
luxurious softness. But every now and then Spartan simplicity 
recedes a step, and something of the sort has been happening 
unobtrusively during the Long Vacation. At the Old Bailey 
a temporary court, originally a witnesses’ waiting room, has 
been re-equipped as a permanent court. The City of London 
has reckoned to spend over £18,000 on improvements to the 
building, including smoke-proof doors on each landing in case 
anyone should set the place on fire. At the Law Courts in 
the Strand the modernisations, which started by dispelling 
the Gothic gloom and brightening the dim religious light of 
the eating and drinking places in the crypt, have worked their 
way upstairs into the court of the Lord Chief Justice, where in 
future foam rubber cushions will ease the exhausted advocate, 
and desks of a new design will relieve him of the necessity for 
holding his books and papers on by main force. It is reported 
that the Lord Chief Justice himself, fresh from his Canadian 
tour, has appeared in a fine new wig instead of the honoured 
heirloom inherited from his father, the first Lord Parker. 
It never does to take a well established ritual ceremony for 
granted and those of us who missed the opening of the new 
legal year at the Law Courts missed, I am told, a little episode 
worth perhaps a footnote in legal history. The Lord Chancellor 
had taken his seat in the Court of Appeal flanked by the Lords 
Justices resplendent in their “‘ review order ”’ black and gold. 
The chief ornaments of the Bar were ranked before them. 
According to the rubric, Lord Kilmuir asked Mr. Attorney 
whether he moved, Mr. Solicitor whether he moved, each of 
the assembled Queen’s Counsel in order due whether he moved, 
whether there were any motions from junior counsel or any 
motions at all. Just as the court was about to rise a lady with 
a sheaf of papers bobbed up and announced in the general 
silence that she did have a motion. It must have been a 
moment fit for one of the old Bateman cartoons. The ordered 
self-possession of the occasion reeled for half a second. Then 
the Lord Chancellor said that the court would adjourn and 
re-assemble in a few moments. Soon afterwards a quorum 
of Lords Justices, somewhat less resplendent, returned and 
dealt with the matter. It was a good try and the lady may 
cherish and rehearse the story of the magnificent fish that 


got away. 
RICHARD Roe. 


“THE SOLICITORS’ JOURNAL,” 
15th OCTOBER, 1859 


ON the 15th October, 1859, THE SoLiciToRsS’ JOURNAL reported 
the speech of ‘‘ the venerable Lord Brougham ”’ at the annual 
meeting of the National Association for the Promotion of Social 
Science, at Bradford ; in the course of which, speaking of women, 
he said: ‘‘ The business of this society is essentially their 
province, in which may be exercised all their moral powers and 
all their intellectual faculties. It will give them their full share 
in the vast operations that the world is yet to see, and while the 
multiplication of Great Easterns, of Atlantic Telegraphs and 
Lord Rosse’s telescopes (departments of intellect arrogated to 
themselves by the male sex and inventions, in fact, to give 


greater ease to the already casy of mankind)—while these add, 
day by day, to the wonder and activity of the inhabitants of 
every clime, 


women will interpose to save the millions from 


neglect and will labour to show that ‘the mint, the anise and 
the cummin’ are as much the care of a thoughtful Providence 
as the mightiest of the cedars of Lebanon. Let me not be 
supposed to decry archzology, science, geology or anything that 
exercises and enriches the understanding . . . but the pursuits 
to which I have alluded cannot undoubtedly touch the masses 
so deeply as those which affect their daily life ... Let us 
ourselves see, and teach the people to see, that their social but 
removable discomforts fret and enfeeble them... Nor are 
the wealthier and more refined classes, when duly informed of 
these matters, without moral and material interest in them. 
They will relish an old tower, an ichthyosaurus, or a treatise on 
electricity much more when they find a better comprehension and 
practice by all classes of the principles and purposes of social life.” 
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The Notes of Cases in this issue are published by arrangement with the Council of 
Law Reporting, and, in general, full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note 


Judicial Committee of the Privy Council 


CONTRACT: MECHANICS’ LIEN: OIL WELL: 
RIGHTS OF LIENHOLDER 


Ponoka-Calmar Oils, Ltd., and Another v. Earl Wakefield 
and Others 


Viscount Simonds, Lord Reid, Lord Radcliffe, Lord Tucker, 
Lord Denning 
7th October, 1959 


Appeal from the Supreme Court of Canada. 


The third respondent, who was the registered owner of eighty 
acres of land in Alberta, on 31st May, 1948, granted to lessees 
a lease of all petroleum and natural gas to be found under the 
land. On 10th September, 1949, the first respondents, contractors, 
on the instructions of one Harding and one McMullen, began to 
drill an oil well on the land on the authority of a permit issued 
by the Petroleum and Natural Gas Conservation Board of Alberta 
to the second respondents, a company in which Harding and 
McMullen were the only shareholders. On 19th September, an 
agreement was made between the first and second respondents 
whereby the former, for a stipulated remuneration, undertook 
to drill a well for the production of oil and gas on the land. On 
21st September the lessees from the third respondent assigned 
to the appellants their title to and interest in the oil and gas 
rights. On 24th September an agreement (the pooling agreement) 
was made between the appellants (described as ‘‘ the owner’), 
the second respondents (described as the ‘‘ operator”’), a trust 
company (therein called the ‘ trustees’’), and Harding and 
McMullen, whereby the appellants assigned to the trust company 
all their rights in the land and the oil and gas, and it was thereby 
provided that all the gross proceeds of wells drilled on the land 
under the agreement were to be divided by the trust company 
in certain defined proportions between the appellants, Harding 
and McMullen, and the second respondents. The agreement recited 
that Harding and McMullen had assisted in arranging for the 
drilling. The first respondents had received no payment for 
work done under the agreement of 19th September, and on 
22nd October, under a permit from the conversation board, they 
plugged and abandoned the well. In January, 1950, the well 
was deepened and subsequently completed by other contractors 
and had produced a considerable quantity of oil. The first 
respondents filed mechanics’ lien under the Mechanics’ Lien 
Act, 1942-51, of Alberta, against the land, and by action claimed 
a declaration that the liens were valid and subsisting liens, 
judgment against the second respondents for $65,745.62, and 
the appointment of a receiver pursuant to s. 36 of the Act. An 
order was made appointing the trust company receiver to receive 
all moneys from the sale of oil pending settlement of the action 
and to pay them into a special trust account to the credit of the 
action to await further order. The Supreme Court of Canada 
on 22nd April, 1958, held, inter alia, that the appellants were 
“owners” within the meaning of the Act and that the first 
respondents were entitled to recover $30,000 from the funds held 
by the receiver. The appellants appealed. 

Viscount Simonps, delivering the judgment, said that, the 
drilling work carried out before the date of the contract of 
19th September having been expressly contemplated in the pooling 
agreement of 24th September, the appellants vis-a-vis the second 
respondents had ratified and bound themselves to the latter’s 
recognition and inclusion of the work done previously. The 
appellants were therefore ‘‘ owners’’ within the meaning of 
s. 2 (g)s and 6 of the Act as extended by s. 43, on whose behalf 
the first respondents had done the work in respect of which the 
liens were claimed, and the liens were accordingly validly filed. 
Next, the first respondents had the same rights against the fund 
in the hands of the receiver as they would have had against the 
land itself including the oil whether severed or not. Further, 
the moneys paid into the fund by the receiver were moneys 
“realised by proceedings under this Act”’ within the meaning 
of s. 37 of the Act and must be applied and distributed in the 
prescribed order to the persons named in that section. The lien- 
holders mentioned in the section were those persons who had 


at the time of a sale a lien on the property sold and brought their 
action to enforce it. Appeal dismissed. The appellants must pay 
the costs of the appeal. 

APPEARANCES: W. G. Morrow, Q.C., J. G. Le Quesne and 
W. A. Stevenson (Charles Russell & Co.); J. V. H. Milvain, 
Q.C., R. A. MacKimmie, Q.C., W. Percy Grieve, J. H. Laycraft 
and David Smout (Lawrence Jones & Co.). 

[Reported by CHarLes CLayton, Esq., Barrister-at-Law 


House of Lords 


INCOME TAX: DOUBLE TAXATION RELIEF : 
ASSURANCE 


Ostime (Inspector of Taxes) v. Australian Mutual 
Provident Society 


Lord Radcliffe, Lord Tucker, Lord Somervell of Harrow, Lord 
Denning and Lord Birkett. 16th July, 1959 


Appeal from the Court of Appeal ({1958] 3 W.L.R. 
102 Sox. J. 599). 

The taxpayer, a mutual provident society with its head office in 
Australia, carried on life assurance business there and, through a 
branch office in London, in the United Kingdom. For the years 
1947-48 to 1953-54 inclusive it was assessed to United Kingdom 
income tax on sums which notionally were profits of its business of 
insurance, the assessments being made in respect of “ life fund 
interest ’’ under r. 3 of Case III of Schedule D of the Income 
Tax Act, 1918, and s. 430 of the Income Tax Act, 1952. The 
taxpayer appealed and the special commissioners directed that 
the assessments be vacated. Their grounds were that (on the 
footing that art. III of the Double Taxation Relief (Taxes on 
Income) (Australia) Order, 1947, was capable of applying to 
notional profits of a mutual insurance society) profits attributable 
to the taxpayer’s business in the United Kingdom were to be 
assessed under that article, and not under r. 3 of Case III of 
Schedule D, as there was a clear conflict between the order and 
the rule and the order must prevail; and that, the taxpayer 
being a mutual provident society, there were no industrial or 
commercial profits attributable to its London branch which were 
assessable to United Kingdom income tax. The Crown contended 
on appeal that the taxpayer, being a mutual society, had no 
actual profits or sources of profit and that the Order of 1947 
did not deal with purely notional or conventional profits and, 
therefore, did not apply to the taxpayer. Upjohn, J., and the 
Court of Appeal upheld the determination of the commissioners. 
The Crown appealed to the House of Lords. 

Lorp RapctiFFE said that the sole question raised by the appeal 
was whether the respondent, an Australian life assurance company, 
could be lawfully assessed to income tax in the United Kingdom 
under r. 3 of Case III of Schedule D of the Income Tax Act, 1918 
(or, as the rule had become, s. 430 of the Income Tax Act, 1952), 
having regard to the obligation undertaken by the Government 
of the United Kingdom in the double taxation relief agreement 
entered into with the Government of the Commonwealth of 
Australia on 29th October, 1946. He (his lordship) did not 
understand the argument for the Crown to maintain that r. 3 
could be applied consistently with an assessment according to art. 
III (3) of the Order. What was said was that, having regard to the 
definition of ‘‘ commercial and industrial profits ’’ in art. IJ (1) (i) 
of the Order, assessments under r. 3 were not affected by art. III (3) 
since the profits they charged were not commercial or industrial 
profits within the meaning of the agreement. With all respect 
to that argument, it seemed to him simply a claim to retain the 
United Kingdom’s unilateral basis of attributing United Kingdom 
business profits to an overseas life assurance company in despite 
of the new agreed basis of attribution laid down in art. III (3). 
It was quite true that the definition of ‘‘ industrial or commercial 
profits ’’ declared that it ‘‘ includes profits from such activities 
or business but does not include income in the form of dividends, 
interest, rents, royalties, .. .’”’ Accordingly, except so far as 
art. VI of the Order made certain special stipulations about double 
taxation of dividends, the respective claims of the taxing 
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authorities upon items of income such as dividends or interest 
were not regulated on the “ permanent establishment principle ”’ 
of art. III and were left to be taxed according to the local legisla- 
tion. It would be in accordance with United Kingdom principles 
to tax all dividends and interest arising from sources in the 
United Kingdom to whomever accruing, unless specially excepted, 
but not to tax the foreign income of non-residents. So, in this 
case, the respondent had regularly borne tax on its United 
Kingdom interest and dividends ; and, for instance, of a total 
tax claim of £97,961 in respect of the r. 3 assessment for 1953-54, 
as much as £86,796 was set off by taxes paid by deduction or 
otherwise under various Schedules. The tax-deducted portion 
of that was £79,360. Such income was no doubt income “ in 
the form of” dividends or interest for the purposes of art. II 
(1) (i); but when one looked round for any other comparable 
income received in the basis year which could be excluded from 
the provisions of art. III, one found none. Certainly he did not 
find it in the notional sum of profits attributed under r. 3 to the 
United Kingdom business, for that sum was not received in the 
form of dividends or interest and only existed as a measure of 
profits established by the Legislature for the purpose of the 
attribution, whereas it was just that question whether such a 
measure was any longer sustainable in face of the double taxation 
relief agreement that was the subject of the present dispute. In 
other words, as he saw it, the Crown’s argument could only 
succeed by assuming in its favour the very hypothesis that the 
agreement was displaced by a different standard of calculation. 
Accordingly, he would dismiss the appeal. 

Lorp Tucker, LorD SOMERVELL OF HARROW and LorD 
BIRKETT agreed with the opinion of Lord Radcliffe that the 
appeal should be dismissed. 

Lorp DENNING, for allowing the appeal, said that the true 
answer, to his mind, was that the society did not make any 
“profits ’ from its business within the meaning of the double 
taxation agreement. But it had a world ‘‘ investment income,” 
and it could be taxed here under r. 3 upon a proportion of that 
income, and when it came to pay Australian tax in Australia 
(on its world investment income) it would receive credit for the 
amount paid here under r. 3. Appeal dismissed. 

APPEARANCES : John Pennycuick, Q.C., and Alan Orr (Solicitor, 
Inland Revenue); F. Heyworth Talbot, Q.C., and G. B. Graham 
(Bell, Brodrick & Gray). 

{Reported by J. A. Grirritus, Esq., Barrister-at-Law) 


INCOME TAX: INVESTMENT ALLOWANCE: SHOE 
MANUFACTURERS: REPLACEMENT OF KNIVES 
AND LASTS: WHETHER “ PLANT” 


Hinton (Inspector of Taxes) v. Maden & Ireland, Ltd. 


Lord Reid, Lord Tucker, Lord Keith of Avonholm 
Lord Denning and Lord Jenkins 
16th July, 1959 

Appeal from the Court of Appeal. 

The respondent company was assessed to income tax for the 
year of assessment 1955-56 in respect of its profits as shoe and 
slipper manufacturers in the sum of £8,290, less capital allowances 
of £4,836. On appeal by the company this amount was reduced 
by the special commissioners to £8,290 less capital allowances of 
£5,148, on the ground that certain expenditure incurred by the 
company on knives and lasts in the material period qualified 
for an investment allowance under s. 16 (3) of the Finance Act, 
1954, albeit the company had already been allowed deductions 
in respect of expenditure on the same assets under s. 137 (d) of 
the Income Tax Act, 1952. The average life of the knives was 
one year or three years according to type, and that of the lasts 
three years, the knives costing about £1 1s. each and the lasts 
about {1 2s. a pair, and the company spent approximately 
£6,000 a year in renewing them. The Court of Appeal reversed 
the decision of Vaisey, J., who had allowed the Crown’s appeal 
from the determination of the commissioners. The Crown 
appealed to the House of Lords. 

Lorp Rerp, for dismissing the appeal, said that it was not 
disputed, and he thought that it was clear, that s. 16 (3) of the Act 
of 1954 dealt with cases where there has been capital expenditure 
qualifying for an investment allowance, but nevertheless deduc- 
tions had been allowed in respect of it under s. 137 (d) of the Act 
of 1952. This appeared to him to be a statutory recognition of 


the practice of allowing deductions under s. 137 (d) in respect of 
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capital expenditure, and to entitle the respondents to an invest- 
ment allowance if that was capital expenditure on plant notwith- 
standing the fact that they had already received deductions 
under s. 137 (d). The result of getting an investment allowance 
was that the taxpayer got by means of allowances or deductions 
more than 100 per cent. of such capital expenditure as qualified 
under s. 16. In the normal case he got investment allowance 
in addition to the usual allowances in respect of capital expendi- 
ture. It appeared to him (his lordship) that the meaning and 
effect of subs. (3) (c) was to entitle and enable the taxpayer to 
get more than 100 per cent. if he received deductions under 
s. 137 (d) instead of the usual allowances. On the material 
available he (his lordship) was of opinion that the respondents 
had made out their case that this expenditure was capital 
expenditure, and he turned to consider whether the knives and 
lasts were plant within the meaning of thesection. It was not dis- 
puted that “ plant”’ was also used in the Act of 1954 as an ordinary 
English word. It was not altogether an easy word to construe : 
it might have a more or less extensive meaning according to its 
context. As a general statement of its meaning he would adopt 
the words of Lindley, L.J., in Yarmouth v. France (1887), 19 
Q.B.D. 647, 658, ‘‘in its ordinary sense it includes whatever 
apparatus is used by a business man for carrying on his business 
-——not his stock-in-trade which he buys or makes for sale; but 
all goods and chattels, fixed or movable, live or dead, which he 
keeps for permanent employment in his business’”’: see also the 
judgment of Uthwatt, J., in J. Lyons & Co., Lid. v. A.-G. [1944] 
Ch. 281, 286. Subject to one point, he (his lordship) had no 
doubt that these knives and lasts were plant in the ordinary sense 
of the word. It was true that they were numerous, small and 
cheap. But one trader might have to use a few large articles 
while another might have to use a large number of small articles, 
and he saw no good ground for distinguishing between them as 
regards investment allowance. The one point was the durability 
of these articles. When Lindley, L.J., used the phrase 
‘“‘ permanent employment in the business’”’ he was using it in 
contrast to stock-in-trade which comes and goes, and he (his 
lordship) did not think that Lindley, L.J., meant that only very 
long-lasting articles should be regarded as plant. But the word 
did connote some degree of durability and he would find it 
difficult to include articles which were quickly consumed or worn 
out in the course of a few operations. There might well be many 
borderline cases, but these articles had an average life of three 
years, and if their cost could fairly be called capital expenditure 
he could not refuse to them the description of ‘‘ plant ’’ unless 
the Act disclosed some special reason for doing so. The word 
‘investment’ might indicate a rather longer duration than 
what might be sufficient in other cases, but it seemed to him that 
machinery could not be disqualified for investment allowance 
because it only had a life of three years, and he saw no reason 
why a stricter test as to durability should be applied to plant 
than to machinery when the Act appeared to treat them on an 
equal footing. He was therefore of opinion that the respondents 
were entitled to investment allowance and that the appeal should 
be dismissed. 
Lorp Tucker agreed that the appeal should be dismissed. 


Lorp KEITH OF AVONHOLM and Lorp DENNING delivered 


opinions that the appeal should be allowed on the grounds that 
the sums annually expended by the company in replacing or 
renewing the knives and lasts should be considered as revenue 
expenditure. 

Lorp JENKINS agreed with Lord Reid and Lord Tucker that the 
appeal should be dismissed. Appeal dismissed. 

APPEARANCES: Viscount Bledisloe, Q.C., and Alan Orr 
(Solicitor, Inland Revenue); F. Heyworth Talbot, Q.C., and 
G. B. Graham (Bracewell & Leaver). 


(Reported by J. A. Grirritus, Esq., Barrister-at-Law] {1 W.L.R. 875 


Court of Appeal 


MASTER AND SERVANT: DOCTOR’ KILLED 
ATTEMPTING TO RESCUE WORKMEN: LIABILITY 
OF EMPLOYERS 
Baker and Another v. T. E. Hopkins & Son, Ltd. 
Morris, Ormerod and Willmer, L.JJ. 24th July, 1959 

Appeal from Barry, J. ({1958] 1 W.L.R. 993 ; 102 Sox. J. 636), 


The defendants, a firm of contractors, were engaged in cleaning 
a well 50 feet deep and 6 feet wide. A petrol-driven pump was 
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installed in the well to clear the water. Owing to the lethal fumes 
that were given off by the pump when it was working, two of the 
firm’s employees who were working in the well were told not to 
go down again until a director of the firm had arrived. Contrary 
to these instructions, one of the workmen went down the well 
and the other, seeing that the first man was ill, went down the 
well and also became overcome by the fumes. A doctor arrived 
and was told by persons gathered at the surface that the two 
men had been overcome by poisonous gas in the well; that the 
fire brigade was coming, and he was urged not to go down. He 
replied: ‘‘ There are two men down there. I must see what 
I can do for them,” and having tied a rope round his waist and 
asked the persons at the well to pull him up if he felt ill, descended 
the well. He was heard to call up that there was nothing he 
could do for the men, and those on top started to haul him to the 
surface, but the rope became caught in a cross-member of the 
well and they were unable to raise him any further. Soon after- 
wards a fire brigade arrived and the doctor was brought to the 
surface, but he was then unconscious and died before reaching 
hospital. The other two men were dead when they were brought 
up. Inan action by the executors of the doctor claiming damages 
under the Fatal Accidents Acts and the Law Reform (Miscellaneous 
Provisions) Act, 1934, against the defendants in respect of his 
death, Barry, J., found for the plaintiffs and awarded damages. 
The defendants appealed. 


Morris, L.J., said that the duty of the company was to take 
reasonable care to provide for the well-being and safety of their 
employees so as to avoid exposing them to any unnecessary 
risks, and though the company were not indifferent or callous 
in regard to the welfare of their employees, the unawareness 
which allowed them to follow a most hazardous and dangerous 
method of operations could not in law absolve or excuse them. 
It was said that by giving instructions not to go down the well 
the company had discharged their duty to exercise reasonable 
care, but if the employees had known or thought that if they 
went into the well they would be entering a lethal chamber 
it is clear that they would never have gone. They ought to 
have been warned of the perils that existed: the company 
could and should have anticipated that, if as a result of their 
negligence their men were exposed to great danger in the well, 
it would be a natural and probable consequence that someone 
would attempt a rescue, and, therefore, the doctor’s death was 
a result of the company’s negligence. It was submitted, however, 
that the action of the doctor in descending the well was a novus 
actus interveniens, and it was further submitted that the company 
could not reasonably have foreseen the possibility of such a disaster 
as that which occurred. Those submissions were wholly unsustain- 
able once it was held that the company were negligent in creating 
a situation of great danger and, further, in failing to warn their 
servants of it, or in failing to ensure that their servants would 
not be exposed to it. Those who put men in peril could hardly 
be heard to say that they never thought that rescue might be 
attempted, or be heard to say that the rescue attempt was not 
caused by the creation of the peril. Equally unavailing was the 
plea expressed in the words volenti non fit injuria; what the 
doctor did was brought about by and was caused by the negligence 
of the company. In those circumstances, the company could 
not say that he was a volunteer. 

ORMEROD and WILLMER, L.J J., delivered concurring judgments. 
Appeal dismissed. 

APPEARANCES: Marven Everett, Q.C., and H. Tudor Evans 
(Gregory, Rowcliffe & Co., for Fishers, Ashby-de-la-Zouch) ; 
F. W. Beney, Q.C., and Douglas Lowe (Hempsons); M. K. 
Harvison-Hall (George Thatcher & Co., for A. H. & H. W. 
Timms, Burton-on-Trent). 

{Reported by J. D. Pennincton, Esq., Barrister-at-Law] 


Court of Criminal Appeal 


CRIMINAL LAW: MEANING OF “ QUASH” 
Hancock v. Prison Commissioners 
Winn, J. 18th September, 1959 

Action. 

The Criminal Appeal Act, 1907, by s. 4 (3), provides: ‘ On an 
appeal against sentence the Court of Criminal Appeal shall, if 
they think that a different sentence should have been passed, 
quash the sentence passed at the trial, and pass such other 
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sentence warranted in law by the verdict in substitution 
therefor as they think ought to have been passed .. .”’ By the 
Prison Act, 1952, s. 25 (1), it is provided that rules made under 
the Act may make provision whereby ‘“‘a person serving a sentence 
of imprisonment may be granted remission of such part of that 
sentence as may be prescribed by” the rules on the ground 
of his industry and good conduct ; and the Prison Rules, 1949, as 
amended by r. 3 of the Prison Rules, 1952, provide that “ arrange- 
ments shall be made by which a prisoner serving a sentence of 
imprisonment may by good conduct and industry become 
eligible for discharge when a portion of his sentence not exceeding 
one-third of the whole sentence has yet to run: - one 
plaintiff was sentenced on 11th January, 1955, to ten years’ 
imprisonment. During the first years of his imprisonment he 
suffered losses of remission of sentence amounting to 848 days 
for acts contrary to good conduct and industry in prison. In 
1957 he was granted leave to appeal out of time against his 
sentence; and on 14th October, 1957, the Court of Criminal 
Appeal quashed the ten-year sentence and passed in substitution 
therefor a sentence of seven years’ imprisonment. The plaintiff 
was thereafter continuously of good conduct and industry and, 
accordingly, when approaching the date (10th September, 1959), 
when one-third of his seven-year sentence had yet to run, he 
inquired as to his eligibility for release on that date with remission 
of the remainder of his seven-year sentence in accordance with 
the rules. The prison commissioners replied that they held 
him under a ten-year sentence varied on appeal to seven years ; 
that the 848 days’ loss of remission in respect of the quashed 
sentence continued to subsist in respect of the substituted seven- 
year sentence; and that, accordingly, he was not eligible nor 
due for release until 6th January, 1962. They intimated that 
the appropriate authority would consider any application on his 
behalf for the mitigation or remission of the losses of remission. 
On a claim by the plaintiff for declarations (1) that he was 
eligible for release on 10th September, 1959, and (2) that he had 
not lost or forfeited any remission of the sentence he was then 
serving, the prison commissioners took no objection to the court 
expressing an opinion on the preliminary point as to the effect 


of quashing a sentence under the Criminal Appeal Act, 1907. 


Winn, J., said that he would have felt disposed to accept the 
submission for the plaintiff that the word ‘‘ quash ”’ in the order 
of the Court of Criminal Appeal meant that the ten-year sentence 
was thereby rendered null and void as though it had never been, 
were it not that the very wording of s. 4 (3) of the 1907 Act 
drove him to conclude that the word ‘‘ quash ”’ was not used in 
the sense of ‘‘ to annul,”’ but in the less drastic meaning that the 
former sentence was by the order of the Court of Criminal Appeal 
rendered null and void at the moment when that court decided 
to substitute for it a different sentence, so as to make the earlier 
sentence null and void for the future but not ab initio as from 
the date when it was passed. That being so, this man was 
imprisoned under the ten-year sentence until the Court of 
Criminal Appeal found in his favour, and thereafter under the 
seven-year sentence. It was only by virtue and indulgence 
of an administrative provision—the Prison Rules—that in practice 
prisoners who behaved themselves might and normally would 
find themselves discharged from prison some two-thirds of the 
way through the period of time named in their sentence ; and it 
was for the prison commissioners alone in their unfettered 
discretion to decide what they would do by and for this man 
who had since October, 1957, been of good conduct and industry 
but who had not been so throughout the whole period. It was 
immaterial in law and in fact whether he was serving the ten- 
year or the seven-year sentence when he was guilty of acts which 
resulted in the imposition on him of losses of remission. There 
must accordingly be judgment for the prison commissioners. 

APPEARANCES: Neil McKinnon, Q.C., and George Shindler 
(S. Sydney Silverman) ; Sebag Shaw (Treasury Solicitor). 

(Reported by Miss M. M. Hit, Barrister-at-Law 


CRIMINAL LAW: INDECENT ASSAULT: ADDITIONAL 
EVIDENCE : CORROBORATION 
R. v. Thomas 
Lord Parker, C.J., Ashworth and Hinchcliffe, J J. 
5th October, 1959 

Appeal against conviction. 

The appellant was convicted at Dorchester <Assizes on 
24th January last of child stealing, abduction and indecent assault 
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on a girl of thirteen and was sentenced to eighteen months’ 
imprisonment on each count, to run concurrently. The case 
against the appellant was that at 9 p.m. one evening, while 
driving his car along a road in Bournemouth, he stopped the girl, 
who was returning home, and asked her if she could direct him 
to a road in which he was looking for the address of a prospective 
purchaser for a television set. When the girl said she knew the 
road, the appellant invited her into his car to show him the 
way. At 5 a.m. the next morning the appellant and the girl 
were found some eight miles away asleep in the car. The girl 
had her knickers in her lap and there was an empty whisky 
bottle in the car. The evidence was conflicting. According to 
the girl during the interval she had been the subject of an 
indecent assault on at least two occasions. The appellant stead- 
fastly denied assaulting the girl or that he had attempted to 
remove her from her home. He appealed against conviction, 
applying for leave to call further evidence to establish that the 
girl’s story was false and that she knew it to be false, and also 
on the ground that the jury had wrongly been invited to 
consider as corroboration matters which could not properly be 
so regarded. 


ASHWORTH, J., said that the girl’s story contained manifest 
discrepancies. It was common ground that the car had stopped 
twice because the battery needed charging and that they had 
had help in resiarting it, and that on the second occasion the 
appellant and the girl tried for some hours to restart it. According 
to the appellant he eventually abandoned his attempt to drive the 
girl home and decided to wait until the morning. The grounds 
of appeal were separate and distinct. In regard to the additional 
evidence which the appellant had sought to call, part related to 
matters which were said to have occurred before the trial, but 
part to matters which were said to have occurred after the 
conviction. So far as the first part of the proposed evidence 
was concerned, no procedural difficulty arose : s. 9 of the Criminal 
Appeal Act, 1907, expressly provided for the reception of such 
evidence. But in regard to evidence relating to matters which 
had occurred since an appellant’s conviction, the Act contained 
no express provision; and, notwithstanding the decision in 
R. v. Robinson (1917), 12 Cr. App. R. 226, the court was inclined 
to think that when a convicted person desired to rely upon such 
evidence his proper course was to lodge a petition with the Home 
Secretary, so that he, if he thought fit, might take action in 
accordance with s. 19 of the Act. In the present case the court 
had decided to hear the evidence de bene esse and to rule later, but, 
having heard it, was of opinion that it was not of sufficient weight 
or reliability to be acceptable and that, in so far as it could 
have been laid before the jury at the trial, it would not have 
affected their conclusion so that it was unnecessary to say more. 
As to the second ground of appeal, the requisite warning as to the 
danger of acting on the girl’s uncorroborated evidence had been 
given but later in the summing-up the bottle of whisky and the 
girl’s knickers had been mentioned as constituting possible 
corroboration. In the view of the court the whisky bottle was not 
capable of constituting corroboration in respect of any of the 
three charges on which the appellant was tried, and the girl’s 
own explanation as to the way in which she came to take her 
knickers off negatived any indecency on the part of the appellant 
at that stage of the proceedings. It followed that the jury 
were invited to regard two matters as capable of constituting 
corroboration which could not properly be so regarded. The 
appeal must be allowed and the conviction quashed. 


APPEARANCES: N. R. Blakey (Registrar, Court of Criminal 
Appeal); Raymond Stock (Sharpe, Pritchard & Co., for C. P. 
Brutton, Dorchester). 

{Reported by Mrs. E. M. We_twoop, Barrister-at-Law] 


CRIMINAL LAW: RECEIVING: STOLEN GOODS 
FOUND IN ROOM OCCUPIED BY JOINT TENANTS: 
WHETHER JOINT TENANT IN POSSESSION AND 
CONTROL OF GOODS 
R. v. Peach 
Lord Parker, C.J., Ashworth and Hinchcliffe, JJ. 
5th October, 1959 
Appeal against conviction. 
The appellant was convicted at Leicester County Sessions 


of receiving fourteen motor tyres knowing them to be stolen, 
and a probation order for twelve months was made. The evidence 
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showed that the appellant shared a room in a rooming house 
with C. Each paid {1 a week rent. On a night in January 
last the appellant left the room and went elsewhere to play cards 
because his landlord was in the habit of turning out the lights 
in the house at midnight. According to a statement made 
subsequently to the police, he returned to the room at 9.30 a.m. 
the following morning and found C there and fourteen motor 
tyres on the floor. He went to bed and woke up at 1 p.m. when 
the landlord came into the room. The matter was reported to 
the police. The appellant when questioned by a police officer 
in a café the same day denied seeing the tyres in the room at all. 
At a later stage in his evidence he said that the tyres were not 
in the room at 9.30 a.m. or, at any rate, he did not see them, 
and he only saw them when he woke up at 1 p.m. He appealed 
against his conviction for receiving on the ground that the 
evidence was not sufficient to show that he had possession and 
control of the goods so as to be guilty of receiving them. 


Lorp ParKeER, C.J., said that the case raised again the difficult 
question as to what evidence was sufficient to show that a man 
had possession and control of stolen goods so as to be guilty of 
receiving them. It had been said on behalf of the appellant 
that he merely shared the room with C, who was treated through- 
out as the thief, and that, although the appellant knew the goods 
were in the room and that they had been stolen, the fact that 
thereafter for a few hours he did nothing about it and had allowed 
the goods to remain in the room was not enough to make him a 
receiver, and that either the case ought to have been withdrawn 
from the jury or the verdict could not be supported by the 
evidence. One started with this: the appellant and C were 
joint tenants of the room. It was not a case of a stranger being 
in the room in which goods were found which he knew to be 
stolen. In such circumstances it was clear that the mere fact 
of knowledge and the mere fact that he did nothing about it 
would not constitute him a receiver ; but it seemed to the court 
that in the case of joint tenants of a room, knowledge by one 
that goods in the room were stolen and the absence of any steps 
being taken by that joint tenant to get the other to remove the 
goods was capable of amounting to evidence that the man 
concerned had become a joint possessor and in joint control of 
the goods. The court, moreover, was impressed in this case by 
the fact that the appellant, when directly questioned, told a 
complete untruth. The court thought that on the whole the 
case for the prosecution had been made out. The matter had 
been left fairly to the jury and there was no ground for the court 
to interfere. The appeal would be dismissed. 


AppEARANCES: R. S. Insall (Registrar, Court of Criminal 
Appeal); A. R. M. Ellis (Hawley & Rodgers, Leicester). 
{Reported by Mrs. E. M. Wett_woop, Barrister-at-Law] 


CRIMINAL LAW: LARCENY: REFUSAL BY BARMAN 
TO SELL DRINKS DURING PROHIBITED HOURS: 
DRINKS TAKEN BY CUSTOMER: PROMISE TO PAY 
LATER: NO PAYMENT EVER MADE: WHETHER 
CUSTOMER GUILTY OF LARCENY 
R. v. White 
Lord Parker, C.J., Ashworth and Hinchcliffe, JJ. 
5th October, 1959 

Appeal against conviction. 

The appellant was convicted at Somerset County Sessions of 
larceny of a bottle of beer and robbery of two miniature bottles 
of whisky and two bottles of port. He was sentenced to five 
months’ imprisonment. The incidents all took place between 
2 p.m. and 2.30 p.m. in a public house in Taunton. Closing 
time was 2 p.m. and at that time the barman, in the absence of 
the proprietor, called ‘‘ Time.’”’ The appellant and his friend, 
who had been served with half a pint of beer each, asked the 
barman to serve them again. The barman refused, whereupon 
the appellant helped himself to a bottle of beer and split it between 
himself and his friend. A little later he demanded of the barman 
two miniature bottles of whisky, and the barman, a small man 
physically who suffered from a physical incapacity, put the 
bottles on the counter. The appellant wrote out an I.0.U. for 
the whisky. Later he stood on the counter and helped himself 
to two bottles of port. His friend offered to pay for everything, 
but the appellant would not allow him to do so. He said he 
would go back later and pay but never did so. He appealed 
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against his convictions of‘larceny and robbery by certificate of 
the chairman. 


LorD PaRKER, C.J., said that counsel for the appellant had 
pointed out that it had never been left to the jury to say whether 
the appellant ever intended to pay for the goods at all and in 
those circumstances it had to be assumed that he always intended 
to pay; if he genuinely intended to do so the taking of the 
articles was a taking with a claim of right. Counsel had submitted 
that, if a person took an article which was for sale but for the fact 
that it was within prohibited hours, if the seller refused to sell the 
person who took the goods and paid for them was not guilty of 
any offence if he thought that it was all right for him to do so. 
It might be that there was very little between the prosecution 
and the defence on legal principles, but on the facts here it 
seemed to the court that in no sense of the words were any of 
these articles ever for sale. Not only were they not for sale but 
the consent of the barman had been expressly refused more than 
once. Therefore this was a case where a man took articles not 
only without the consent of the owner but when he knew that 
the owner would not consent whether he offered to pay in cash 
or promised to pay in the future. The only remaining condition 
in order to fulfil the definition of larceny was that the taking 
should be fraudulent and that meant that it should be intentional 
and without mistake and with knowledge that the property of 
another person was being taken. This was clearly a case of 
taking without consent goods which the owner had expressly 
refused to sell and the action was a deliberate one. In those 
circumstances the chairman had been right in telling the jury 
that if they were satisfied as to the circumstances as proved by 
the prosecution the facts did amount to larceny. The court 
would like to make it clear that the question of payment or 
promise to pay might in certain circumstances be material, as for 
example, where the person making the payment or promise to 
pay had every reason to believe that the consent of the owner 
would be forthcoming, but that was far removed from this case. 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Bournemouth and District Water Order, 1959. (S.I. 1959 
No. 1673.) 7d. 

Brighton Corporation (Water Charges) Order, 1959. (S.1. 1959 
No. 1685.) 4d. 

Bristol Waterworks (Wells Rural) Order, 1959. (S.J. 1959 


No. 1684.) 8d. 

County of Lancaster (Electoral Divisions) Order, 1959. (S.I. 
1959 No. 1690.) 5d. 

Exchange Control (Authorised Dealers) (Amendment) Order, 
1959. (S.I. 1959 No. 1714.) 4d. 

Exchange Control (Authorised Depositaries) 
Order, 1959. (S.I. 1959 No. 1715.) 4d. 

Exeter-Launceston-Bodmin Trunk Road (Temple Tor and 
Pounds Crawnse Diversions) Order, 1959. (S.I. 1959 No. 1652.) 
5d. 

London-Norwich Trunk Road (Barton Mills 
Diversion) Order, 1959. (S.I. 1959 No. 1677.) 5d. 

Lowestoft (Water Charges) Order, 1959. (S.I. 1959 No. 1663.) 
4d. 

Mental Health Act, 1959 (Commencement No. 1) Order, 1959. 
(S.I. 1959 No. 1676.) 4d. 

National Health Service (fountain and Carshalton Hospitals) 
Order, 1959. (S.I. 1959 No. 1683.) 5d. 

Newhaven, Seaford and Ouse Valley Water (Charges) Order, 
1959, (S.I. 1959 No. 1662.) 4d. 

Pickering Water Order, 1959. (S.I. 1959 No. 1681.) 4d. 

Retention of Cables, Mains and Drains under Highways 
(County of Leicester) (No. 1) Order, 1959. (S.I. 1959 No. 1688.) 
5d. 

South Staffordshire Water (Financial Provisions) Order, 1959. 
(S.I. 1959 No. 1692.) 5d. 

Southend Water Order, 1959. (S.I. 1959 No. 1693.) 6d. 

Stopping up of Highways Orders, 1959:— 
County of Berks (No. 4). (S.I. 1959 No. 1649.) 5d. 
County Borough of Bootle (No. 3). (S.I. 1959 No. 1667.) 5d. 


(Amendment) 


Southern 


‘Vol. 103] 815 


As to the specific charges, the court felt it would be dangerous to 
allow the conviction of robbery of the bottles of whisky to stand 
because there was not sufficient evidence to constitute either 
robbery or larceny. In regard to the bottles of port the court 
was not satisfied that such amount of force and threats were 
used as to constitute robbery. The correct finding here was 
guilty of larceny of the bottle of beer and larceny of the bottles 
of port. The court saw no reason to interfere with the sentence. 

APPEARANCES : P. Esling (Registrar, Court of Criminal Appeal); 
Herrick Collins (Somerset County Police). 


Reported by Mrs. E. M. WeLLwoop, Barrister-at-Law 


WEEKLY REPORTS : REFERENCES 


The following page numbers can now be given in respect of 
notes of cases published on the dates indicated below : 


LAW 


10th July, 1959: 

Francis v. Francis 5 ai se .« 2 WALLR. 447 

Watts v. Watts is ots ens .. 1 W.L.R. 849 
17th July, 1959: 

R.v. Medical Appeal Tribunal ee Midland 

Region) ; ex parte Hubble 3 W.L.R. 456 

31st July, 1959: 

Wagman v. Vare Motors, Ltd. sc .. 1W.L.R. 853 
7th August, 1959 :— 

Spyropoulosv. McClelland .. <a .. 1 W.L.R. 862 
14th August, 1959 :— 

Scott v. Musial a sie - -« 2» WLR: 432 
2ist August, 1959: ‘ 

Fook, 5. wa a “% < .. LW.L.R. 863 


AND WHITEHALL 


County of Chester (No. 21). (S.I. 1959 No. 1678.) 5d. 
County of Cumberland (No. 2). (S.1. 1959 No. 1668.) 5d. 
County of Leicester (No. 4). (S.I. 1959 No. 1653.) 5d. 
County of Leicester (No. 6). (S.1. 1959 No. 1654.) 5d. 
County of Leicester (No. 10). (S.I. 1959 No. 1669.) 5d. 
City and County Borough of Liverpool (No. 8). (5.1. 
No. 1655.) 5d. 

London (No. 41). (S.I. 1959 No. 1665.) 5d. 

London (No. 42). (S.1. 1959 No. 1650.) 5d., 

London (No. 44). (5.1. 1959 No. 1666.) 5d. 

County of Monmouth (No. 7). (S.f. 1959 No. 1651.) 5d. 
County of Northampton (No. 5). (S.1. 1959 No. 1679.) | 5d. 


1959 


City and County Borough of Nottingham (No. 2). (S.1. 1959 
No. 1658.) 5d. . 
City and County Borough of Nottingham (No. 3). (S.1. 1959 
No. 1656.) 5d. 
City and County Borough of Portsmouth (No. 9). (5.1. 1959 
No. 1689.) 5d. 
County of Sussex, West (No. 10). (S.1. 1959 No. 1670.) | 5d. 
County of Sussex, West (No. 11). (S.[. 1959 No. 1671.) 5d. 
County of York, West Riding (No. 20). (S.I. 1959 No. 1657.) 
5d. 
Wages Regulation (Boot and Shoe Repairing) Order, 1959. 
(S.I. 1959 No. 1686.) 1s. 11d. 
West Hampshire Water (No. 3) Order, 1959. (S.1. 1959 


No. 1661.) 4d. 


SELECTED APPOINTED DAYS 


October 
6th Mental Health Act, 1959, ss. 1 and 149. 


16th Dog Licences Act, 1959. 
Rights of Light Act, 1959 (except ss. 1 and 6). 
29th Legitimacy Act, 1959. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal”) 


Agriculture: Fair Landlords 


Sir,—On my return from holiday, I have read with interest 
the letter of Mr. C. R. Mullings published in your issue of 
18th September under the above heading (p. 734, ante). 

I would not agree that it is not for the tenant to bring himself 
within the scope of the proviso: while ‘‘ the Tribunal ’’ is made 
the subject, it qualifies the earlier part of the subsection, and 
in substance enacts something for the benefit of the tenant. 
But on what has to be proved I accept Mr. Mullings’ conclusion 
and agree that, when submitting that ‘“‘fairness”’ and 
‘‘ reasonableness ’’’ were different characteristics, I went too 
far: if a landlord is either not fair or not reasonable, he is not 
“‘ fair and reasonable.” 

R.B. 


Requirements for Admission 


Sir,—Your comment under the heading ‘‘ Requirements for 
Admission ”’ in THE SOLIcITOoRS’ JOURNAL of 9th October (p. 779, 
ante) reads as if it had been ‘‘ cut short ’’ like the education of 
those to whom you make reference. You are doubtless right in 
saying that improved education is a reason for the shortage of 
managing clerks, but perhaps you should have completed this 
comment by explaining that this improved education is enabling 
the boys to realise that the work they would be expected to do 
in the legal profession as managing clerks would produce far 
greater financial rewards in other spheres of the professional world, 
and the commercial world. 

SAMUEL ELsTON. 

Skegness, Lincs. 


The Seventeen Residuary Elephants 

Sir,—We read your problem (p. 760, ante) regarding the 
above with great interest. Its solution is to be found, as so often 
is the case, in the apparent use (or mis-use) by the testator of a 
“* Do-it-yourself ’’ will—and who in the legal profession will 
complain about that ? 

The testator disposed of one-half plus one-third plus one-ninth 
(i.e., seventeen-eighteenths) of his estate by will, leaving a partial 
intestacy as to one-eighteenth. The remaining one-eighteenth of 
his estate consisting of seventeen-eighteenths of an elephant 
should have been distributed among his next-of-kin having due 
regard to the provisions of s. 49 of the Administration of Estates 
Act, 1925 (q.v.)._ This means that once brothers (or is it brethren?) 


A and B brought their elephants into hotchpot, the remaining 
one-eighteenth of the estate (seventeen-eighteenths of an elephant) 
should have gone to brother C. 


The following three columns show respectively (1) what each 
brother should have received; (2) what he did receive; and 
(3) the excess or deficiency as the case may be. The totals are of 
course in units and fractions of elephants. 


(1) | (2) | 
| (should) | (did) | (difference) 
| RPE 8$ | 9 | one-half an elephant too much. 
eee 5% | 6 | one-third of an elephant too much. 
as. 25/6 | 2 | five-sixths of an elephant too little. 


Space does not permit us to discuss the question of whether C 
in his capacity of beneficiary is entitled to complain of a breach 
of trust to which he qua trustee has been a party, but we feel 
that the loss (and the elephants) must lie where they fall. 

This matter reminds us of an incident in which a client of ours 
was involved. He found a buffet bar forming part of a common 
inn which advertised that they sold any kind of sandwich. On 
asking for an elephant sandwich the innkeeper declined to serve 
him on the grounds that he was not going to cut up a whole 
elephant just for one sandwich. Do you think this was sufficient 
ground for refusing service to a bona fide traveller ? 

J. E. Binstock MILLER & Co. 

London, W.1. 


Sir,—The testator in your problem leaves an estate of seventeen 
elephants. His son A is to take one-half, son B one-third and 
son C one-ninth: they interpret this (with the help of X’s 
elephant) to mean nine, six and two elephants respectively. Who 
suffers ? 

The testator is intestate as to one-eighteenth of his estate and 
a true administration would presumably give—under the bequests: 
to A eight and one-half; to B five and two-thirds; and to 
C one and eight-ninths elephants, leaving seventeen-eighteenths 
of an elephant for distribution in equal shares. Adding to the 
bequests above seventeen fifty-fourths of an elephant, we have 
figures of eight and forty-four fifty-fourths, five and fifty-three 
fifty-fourths and two and eleven fifty-fourths respectively. 

Thus the division nine, six and two, leaves A owing ten fifty- 
fourths and B one fifty-fourth to C. 

Joun WHITE. 

London, E.C.2. 





Honours and Appointments 
Mr. CUTHBERT LISLE BLENKINSOP, solicitor, of Rotherham, has 
been appointed coroner of the Borough of Rotherham in succession 
to the late Mr. N. S. Robson. 
Mr. JOHN FITZGERALD MARNAN, Q.C., M.B.E., 
appointed a Federal Justice, the West Indies. 


has been 


Wills and Bequests 
Sir Joun E. Daw, former county court registrar, left £140,404 
net. 


Obituary 


Mr. J. Brock ALton, O.B.E., solicitor, and former town clerk 
and clerk of the peace at Wolverhampton, died on 2nd October, 
aged 70. He was admitted in 1913. Mr. Brock Allon was 
town clerk of Dudley from 1926 to 28, and had previously been 
deputy town clerk of Middlesbrough and Exeter. 


Mr. BENJAMIN WYNDHAM THEODORE VINT, solicitor, of 


Bradford, died on 3rd October, aged 76. He was admitted in 
1907. 


LAW PUBLISHERS’ HOUSE-WARMER 


Messrs. Sweet & Maxwell, Ltd., the oldest established law ~ 


book publishers in Britain, marked the occasion of their move to 
new premises at 11 New Fetter Lane, London, E.C.4, by holding 
a house-warming party on 1st October. It was attended by 
many eminent legal personalities. Among those present were: 
The Lord Mayor, Sir Harold Gillett ; Lord Denning ; Mr. Gerald 
Gardiner, Q.C.; Mr. W. W. Boulton; Sir Thomas Lund, 
Secretary of The Law Society, and Sir George Curtis, C.B. 





GENERAL COUNCIL OF THE BAR 
At a meeting of the Council on 5th October, the following 
officers were appointed : Mr. Gerald Gardiner, Q.C., chairman, 
Mr. Stephen Chapman, Q.C., vice-chairman, and Mr. John Latey, 
M.B.E., Q.C., hon. treasurer. 


LEGAL AID AREA COMMITTEE: APPOINTMENTS 

Mr. Bernard Tipplestone, solicitor, of Northampton, has been 
appointed chairman of No. 10 Legal Aid Area Committee. 
Mr. Ben Johnson, solicitor, of Derby, has been appointed 
vice-chairman 
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IN PRACTICE 


Questions, which can only be accepted from F stooge J solicitors who are subscribers either directly or through a newsagent, should be addressed 





to the “ Points in Practice” Depart 


* Journal, Oyes House, Breams Buildings, Fetter Lane, London, 


They should be brief, typewritten in 2 and ‘cccompanted by the name and address of the sender on a separate sheet, together with a 
ty be 





stamped addressed envelope. R 


Landlord and Tenant—BusiInEss PREMISES—PROPERTY FALLEN 
INTO DISREPAIR—TERMS OF LANDLORD’S LETTER 

Q. We are acting for Mrs. A, who runs a small café. Mrs. A 
rents the property from a company at a weekly rental of /1. 
There is no written agreement in existence and never has been, 
although she has rented the premises for eight years. Mrs. A 
has now received a letter from her landlord company which 
states that a certain person is interested in purchasing the café 
premises and make certain alterations at his own expense, viz. : 
(a) enlarge the premises and have a new roof fixed ; and (b) under- 
take to keep the premises in good repair, these conditions 
presumably to be inserted in a lease. The letter further inquires 
if Mrs. A is prepared to carry out such alterations and improve- 
ments as the property is rapidly deteriorating. Mrs. A is under 
no obligation at the moment to carry out any repairs to the 
property. Itseems to us that Mrs. A is protected by the Landlord 
and Tenant Act, 1954 (Pt. II), and can request the landlord to 
grant to her a lease at a fair market price unless the landlord 
successfully opposes on one or more of the grounds set out in 
s. 30 (1). If Mrs. A is advised to refuse the terms set out in the 
landlord’s letter and continue her present arrangements, how much 
notice of termination would the landlord have to give to her and 
would it affect her right to request a new tenancy within two 
months of the giving of the notice ? 

A. Weagree that Mrs. A’s tenancy is one to which the Landlord 
and Tenant Act, 1954, applies, and would regard the letter as a 
hint that the landlord company might eventually oppose an 
application for a new tenancy on the ground of intention to 
reconstruct the café or a substantial part of it or carry out sub- 
stantial work of construction, etc.: s. 30 (1) (f). Authorities 
on the question of what is “‘ substantial ’’ will be found discussed 
in our ‘‘ Landlord and Tenant Notebook’ for 30th January 
(p. 87, ante), as will authorities showing that disrepair for which 
the tenant is not legally responsible may support evidence of 
genuine intent'on on the part of the landlord: and the decision 
in Gilmour Caterers, Ltd. v. St. Bartholomew’s Hospital Governors 
{1956} 1 Q.B. 387 ; 100 Sov. J. 110 (discussed, ibid., 217), showing 
that the landlord need not intend to do the work himself, might 
be borne in mind. If Mrs. A does not come to terms with the 
landlord company, they would then have to serve a six months’ 
notice to terminate stating on what ground they would oppose 
an application for a new tenancy (s. 25 (6)) and requiring her to 
notify them within two months whether or not she will give up 
possession (s. 25 (5)), and she would first of all have to notify 
them accordingly if she is not to lose the right to apply for the 
new tenancy (s. 29 (2)). The time limit for the application 
itself is two to four months after service of the landlord’s notice 
to terminate (s. 25 (3)). 


Housing Act, 1957—PRoPERTY UNDER COMPULSORY 
PURCHASE ORDER—POWERS OF LOCAL AUTHORITY 

Q. We act on behalf of two owners of property comprised in 
a compulsory purchase order made under Pt. III of the Housing 
Act, 1957, and duly confirmed by the Minister. One of these 
properties is tenanted and is outside the clearance area, but is 
being purchased by the local authority in pursuance of their 
powers under s. 43 (2) of the Housing Act, 1957. The other 
of these properties is owner-occupied, but is within the clearance 
area. On 27th February, 1959, notices to treat and enter were 
served on our clients. The notices to enter were expressed to 
be made by the local authority in exercise of the powers conferred 
upon them by para. 9 of Pt. II of the Third Schedule to the 
Housing Act, 1957. Instructions to owners were also served 
on our clients stating that as from 28th March, 1959, as a result 
of the notices to enter, our clients’ properties would become the 
properties of the local authority. These instructions further 
stated that in the case of the tenanted property the rent would 
be collected by the local authority as the new landlords, and 
that in the case of the owner-occupied property the owner would 
become a tenant of the local authority on terms yet to be fixed. 
We contend that the local authority have no such powers under 
para. 9 of Pt. II of the Third Schedule to the Housing Act, 1957, 


d for the return of d 
by any particular date or at all. 


d, and no undertaking can be given to reply 





the intention of the Legislature in enacting such paragraph being 
to enable a local authority to enter into actual possession of 
property and dispossess occupants in cases where demolition 
is urgent and compensation not yet fixed. We also contend 
that if a local authority wish to receive rents the procedure 
under para. 10 is appropriate, enabling the local authority to 
enter into notional possession, but only in respect of property 
within the clearance area and, in view of Ministry Circular 
No. 55/54, only if the property cannot be demolished within five 
years. The local authority contend that in view of the definition 
of ‘‘ owner ” in the Housing Act, 1957, para. 9 has a wider connota- 
tion than actual possession and that such paragraph places 
them in an analogous position to a purchaser who enters into 
possession before completion, he being entitled to the rents and 
profits but paying interest on the purchase money. Do you 
consider that (1) the contentions of the local authority are 
correct, and (2) if such contentions are not correct remedies are 
available to our clients, and if so, what ? 

A. We consider that the words ‘‘ enter on and take possession 
of”’ in para. 9 of Pt. II of the Third Schedule to the Housing 
Act, 1957, in their ordinary meaning relate to physical entry 
and possession. This is reinforced by the context, in that para. 10 
is inserted to deal specially with the letting of property under 
such entry. We do not understand how the definition of 
‘“owner”’ helps the local authority. Further we think the 
‘instructions ’’’ are clearly wrong in law in saying that as a 
result of the notice to enter the properties become the properties, 
of the local authority. Consequently we do not consider that 
the contentions of the local authority are correct. The simplest 
course would seem to be for the owner-occupier to inform the 
authority that he is not their tenant and will not become such 
until completion of the purchase and will refuse to pay out for 
the period until completion; he can then defend any action 
brought against him for recovery of rent for this period. It 
must, however, be borne in mind that the authority could eject 
him in pursuance of their notice to enter if they were so minded. 
In the case of the other owner the simplest course would be to 
instruct the tenant to continue to pay rent to him; the tenant’s 
willingness to do this might be facilitated by giving him an 
indemnity in respect of any proceedings which might be brought 
against him the by authority; if the tenant paid the rent to 
the authority when they were not entitled to it we consider he 
would be unable to recover it as it would have been paid under 
a mistake of law, but he would still remain liable to the owner ; 
the tenant would be in the same unfortunate position if he paid 
rent to the owner and the authority were in fdct entitled to it. 


RESEALING A SCOTTISH CONFIRMATION IN RESPECT 
OF REAL EsTtTATE ONLY IN ENGLAND 


Q. We have been asked to advise a firm of solicitors in Scotland 
as to the steps which should be taken to vest real property in 
England in the beneficiaries entitled thereto on the death of the 
tenant for life. The testator died domiciled in Scotland and his 
will was proved there in 1883. He appointed his widow and a 
Scottish solicitor to be his trustees and gave to his widow a 
life interest in the whole of his estate. The trustees have power 
to invest trust funds in the purchase of land or house property. 
In 1923 a house was purchased in England as a residence for the 
The property was conveyed unto and to the use of the 

assigns, the 


Probate 


widow. 
widow and the Scottish solicitor, their heirs and 
trusts upon which they held the property not being mentioned in 
the conveyance. Both the widow and the Scottish solicitor 
trustee have since died and tiere have been three appointments 
of new trustees in Scotland. The widow was the survivor. The 
widow was domiciled in Scotland at the date of her death and 
her will was proved in Scotland. Do you agree that it will be 
sufficient to reseal the grant to the widow’s estate in England 
in order to constitute personal representatives here and for those 
personal representatives to convey the English property to the 
beneficiaries who are entitled to it under the will of the original 
testator ? Weare not clear as to the effect on the 1923 conveyance 
of the Law of Property Act, 1925. We were proposing to recite 
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the conveyance of 1923, the death of the first trustee and the 
death and probate of the will of the second trustee and then to 
recite that the beneficiaries were now entitled to the said property 
absolutely and beneficially. 

A. It is not normally practicable to reseal a Scottish confirma- 
tion when real estate only has been left in England : see Phillips’ 
Probate Practice, 5th ed., p. 304. Resealing in respect of real 
estate alone is permitted only where a direct grant cannot 
be obtained or is only obtainable by incurring unreasonable 
expense. An English grant of representation should accordingly 
be obtained to the widow’s estate and her personal representatives 
should then assent in favour of the persons entitled. As no 
reference was made to the settlement in the conveyance of 1923, 
we do not think that either the settlement or the subsequent 
Scottish appointments come on the title. Nor does the Law of 
Property Act, 1925, affect the matter as, on the face of the title 
to the legal estate, the Scottish solicitor and the widow held the 
property as joint tenants and not in undivided shares, 


Income Tax—ScHED. A—WOooDLAND YIELDING No 
INCOME 


Q. Trustee clients of ours own a portion of woodland and have 
for many years been paying Sched. A tax thereon. The land 
yields no income and could not be let for any purpose. It is 
also subject to a Trees Preservation Order. We raised the 
question recently with the inspector of taxes as to whether it 
was properly assessable, and he referred us to s. 82 of the Income 
Tax Act, 1952. He said the assessment is determinable upon the 
letting value and in practice that is based on the letting value 
as pasture or as grazing land. We may say that the land is 
quite incapable of being used for these purposes. The inspector 
has also referred us to Bertram v. Wightman (1936) 2 K.B. 521. 
This case does to some extent seem in point, but the lands there 
were attached to a dwelling, which is not the case here. We 
shall be pleased to have your views as to whether the land is 
properly assessable for Sched. A. 

A. We think that this land, not being an incorporeal heredita- 
ment such as an easement, and not being common land from 
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which no one person has the right to exclude the public (as was 
the case in Mitcham Golf Course Trustees v. Eveaut [1937] 3 
All E.R. 450) is properly assessable to income tax charged under 
Sched. A. That leaves open the figure at which it should be 
assessed. It is quite clear that the measure of charge is the 
rack rent which the land may command: that depends upon 
what sort of land it is and H.M. Inspector of Taxes should be 
asked if he can quote any authority for ascertaining the letting 
value upon the basis that the land may be let as pasture or 
grazing land if in fact it cannot be so let. The taxpayer may 
ask for a revision of his assessment in any year: if he can show 
that the real letting value of the land is less than its present 
assessment he should do so and, if necessary, ask that the 
assessment be determined by the General Commissioners. 


Conveyancing—TENANCY IN EQUAL SHARES—WHETHER 
DECEASED TENANT’S EXECUTORS CAN ASSENT TO VESTING OF 
HALF-SHARE IN SURVIVOR 

Q. A problem has just arisen concerning two tenants in 
common who purchased a property some years ago in equal 
shares. The deceased joint tenant by his will left his share 
and interest in the jointly-owned property to the other joint 
tenant absolutely so that the survivor is now, in fact, the absolute 
owner of the whole property. How best can this be effected so 
as to avoid future difficulties in regard to the title ? Can the 
deceased tenant’s executors assent to the vesting of the half- 
share in the surviving joint tenant ? If so, could you refer us 
to a suitable precedent ? 

A. We assume that the conveyance was to the two persons as 
joint tenants of the legal estate on trust for themselves as tenants 
in common in equity. As it is not proposed to sell at once it 
would be sufficient to execute an assent in favour of the survivor 
in respect of the share in the proceeds. This could be in 
customary form, e.g., as in Encyclopaedia of Forms, 3rd ed., 
vol. 6, p. 603, No. 42. To place the facts on record (which, in 
the circumstances, we would prefer to do) a declaration as in 
the Encyclopaedia of Forms, 3rd ed., vol. 6, p. 618, No. 57, can 
be executed by the survivor. Although this brings the equities 
on the title, it may save trouble later. 


NOTES AND NEWS 
PRACTICE DIRECTION 


Societies 


The MANnsFIELD Law C us, City of London College, have 
arranged the following four lectures for the Michaelmas Term. 
Thursday, 22nd October: ‘‘ The Freedom of Contract and 
the Judge’s Discretion,’ by Clive M. Schmitthoff, LL.D., 
Barrister-at-Law ; Thursday, 5th November: ‘“ The Force 
of Precedent,’ by the Rt. Hon. Lord Denning of Whitchurch ; 
Thursday, 19th November: “‘TInternational Contracts,” 
by G. C. Cheshire, D.C.L., F.B.A., Barrister-at-Law; and 
Thursday, 3rd December: ‘‘ Directors and Shareholders,’’ by 
A. H. Boulton, LL.B., F.C.1.S. All meetings, to which visitors 
are welcome, will be held at the College and will begin at 6 p.m. 


The UNIveErRsITy OF LONDON have arranged a lecture on 
“ Restrictive Practices—British and American Experience Com- 
pared,” to be given by Professor E. V. Rostow, LL.B., M.A., 
Professor of Law and Dean of the Law School, Yale University. 
The lecture will take place at the London School of Economics 
and Political Science, Houghton Street, Aldwych, W.C.2, on 
Tuesday, 1st December, and will begin at 5 p.m. The chair 
will be taken by Professor O. Kahn-Freund, LL.M., Dr. Jur., 
Professor of Law in the University of London. Admission is 
free, without ticket. 


The YounGc MEMBERS’ GRoupP of The Law Society are to be 
given an informal talk by Sir Laurence Dunne, M.C., the Chief 
Metropolitan Magistrate, on Monday, 19th October, at 6.30 p.m., 
at The Law Society’s Hall, Chancery Lane, W.C.2. 


COURT OF PROTECTION 

TITLE TO PROCEEDINGS UNDER THE TRUSTEE ActT, 1925 
The Master has directed that paras. 1, 2, 3 and 7 of the practice 
direction relating to the title of proceedings in the Chancery 
Division and dated 18th June, 1959 [see p. 506, ante], shall, 
so far as applicable, be followed in the Court of Protection, and 
applied accordingly. Z 

E. F. ATKINSON, 
Chief Clerk and Registrar. 
1st October, 1959. 


BUILDING SOCIETIES 
HousE PURCHASE AND HoustnG Act, 1959 
The Hexham Permanent Benefit Building Society has been 
designated for the purposes of s. 1 of the House Purchase and 
Housing Act, 1959. The latest list of building societies so 
designated was published at p. 798, ante. 
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